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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part Once is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references gencrally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquirics regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 447-4443. 
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COURT DECISION 


O & S CATTLE CO., Petitioner v. U.S. Department of Agriculture, 
Respondent. 

No. 89-2595. 

Filed September 6, 1990. 


Apparent authority of agent. 


Apparent authority requires that the principal manifest to the third party that another is his 
agent. An agent cannot create his own apparent authority by signing a disclosure form listing 
a principal without the principal's knowledge or acquiescence. ‘That a particular principal 
sometimes paid for an agent’s purchases is not sufficient by itself to create apparent authority 
of an individual to act as the principal’s general agent. Livestock market could not reasonably 
belicve that an individual was at all times acting as an agent for a particular principal simply 
because that agent in the past had made purchases for the principal. 


Before Lay, Chief Judge; Heaney, Senior Circuit Judge; and John R. Gibson, Circuit Judge. 


UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 


PETITION FOR REVIEW OF AN ORDER OF THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


O & S Cattle Company (O & S) was found to have violated the Packers 
and Stockyards Act, 7 U.S.C. §§ 181-229, by not paying for cattle ordered by 
a former employee, Jim Olesen. O & S’s defense was that Olesen did not 
purchase the cattle for it, nor did he have the authority to do so. O & S 
appeals, arguing that there is not substantial evidence in the record to support 
the Secretary of Agriculture’s decision. We agree and reverse the Secretary’s 
decision. 


O & S is a large cattle dealer located in St. Paul, Minnesota, which 
specializes in reselling cattle to slaughter houses. It employed Jay Lundt as 
a buyer in South Dakota and Minnesota. Lundt recommended Olesen as a 
buyer to O & S. O & S employed Olesen to purchase cattle at livestock 
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markets, including the Norfolk Livestock Market in Nebraska, from 1983 
through 1985. Olesen received all his instructions from Lundt and was paid 
on commission by O & S. Olesen signed a buyer’s disclosure form at the 
Norfolk market in 1985 listing O & S as his employer. Although Olesen 
purchased cattle for others at Norfolk, he did not list any other businesses as 
employers. O & S was never notified by Norfolk in 1985 that Norfolk 
required disclosure forms or of the contents of the disclosure form signed by 
Olesen. From this point on, Norfolk automatically recorded all of Olesen’s 
purchases as purchases by O & S.' 

In September 1985, O & S instructed Olesen to stop buying for it at 
Norfolk. In May of 1986, O & S decided to terminate its relationship with 
Olesen and Lundt entirely. On May 9, O & S mailed, by regular mail, a letter 
terminating Olesen and Lundt to cattle markets, including Norfolk, and the 
Packers and Stockyards Administration. Norfolk denies receiving this letter, 
although every other dealer to which it was sent and the Packers and 
Stockyards Administration acknowledge receiving it. 

This dispute concerns purchases of cattle made by Olesen on May 9, May 
23, and June 6, 1986 at the Norfolk market. Norfolk claims that O & S is 
responsible for the unpaid purchascs: 


ate Price Payment By 


$69,967.19 Lundt Trucking, check 
bounced 

$ 6,250.89 Vienna Sausage 

$20,364.48 Pine Valley Meats 


$49,378.95 Lundt Trucking, check 
bounced 
$36,464.45 Pine Valley Meats 


'O & S notified dealers by letter on January 3, 1986, that Lundt and Olesen were authorized 
to purchase on its behalf, but required dealers to call O & S's toll-free number for purchase 
verifications on the day of the sale or the following morning. This letter was not sent to 
Norfolk. 
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June 6 $56,258.52 No payments 
$24,847.35 Pine Valley Meats 
$ 4,179.35 Vienna Sausage 


The purchascs made by Olesen for Pine Valley Meats and Vienna Sausage 
were paid for by those companies directly to Norfolk, and there is no evidence 
that O & S acted as an intermediary on these sales. For the remainder of the 
purchases, Norfolk proceeded against Lundt to collect the money. On June 
24, Norfolk received a bill of sale from Lundt for cattle Lundt owned in 
Texas. Norfolk claimed a remaining $152,737.36 loss from these sales, and 
tried to collect the moncy from O & S. O & S refused and Norfolk filed a 
complaint with the Department of Agriculture, which held a hearing. 

The Judicial Officer agreed that the disputed purchases had been made by 
Olesen solely for Lundt and that the cattle had gone to Lundt’s personal feed 
lots. Decision and Order at 9 (September 22, 1989). He reasoned, however, 
that O & S had held Olesen out as its agent and was required to provide 
actual notice to Norfolk of Olescn’s termination. Jd. at 6. The Judicial 
Officer credited Norfolk’s testimony that Norfolk did not receive the 
termination letter, id. at 9, perhaps because using certified mail is a better 
practice to avoid such disputes, and held O & §S liable for all the unpaid 
purchases. Jd. 


We must consider whether there is substantial evidence to support the 
agency decision. Western States Cattle Co. v. Department of Agric., 880 F.2d 
88, 89 (8th Cir. 1989). Olesen lacked the actual authority to make purchases 
at Norfolk on O & S’s behalf after September of 1985. Previously, he placed 
orders only per O & S’s instructions. Thus, the sole issue in this case is 
Olesen’s apparent authority: was it reasonable for Norfolk to assume that all 
of Olesen’s orders were placed for O & S? 

We disagree with the Judicial Officer’s assumption that O & S cloaked 
Olesen with apparent authority as its general agent such that Norfolk could 
reasonably assume that all of Olesen’s purchases were made on O & S’s 
behalf. Apparent authority requires that the principal manifest to the third 
party that another is his agent. Restatement (Second) of Agency § 8 (1958). 
Under the Restatement, an agent cannot create his own apparent authority by 
signing a disclosure form listing a principal without the principal’s knowledge 
or acquiescence. See id., § 27 (conduct of principal must create reasonable 
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belief regarding agent’s authority). In addition, while O & S held Olesen out 
as an agent at othcr markets, see supra note 1, there was no evidence that 
Norfolk was gencrally aware of Olesen’s activities at other markets. 

Thus, the sole manifestation of O & S’s assent to Olesen’s purchasing at 
Norfolk was the payment by O & S for forty-six percent of Olesen’s orders at 
Norfolk until September 1985. See Hearing Exhibits 2-3, Petitioner’s 
Addendum (computer printout of all purchases charged against O & S’s order 
number at Norfolk from December 28, 1984, through June 20, 1986). From 
May through September of 1985, only twenty-nine percent of Olesen’s orders 
at Norfolk were paid for byO & S. During the same time period, Pine Valley 
Meats paid for forty-nine percent of Olesen’s orders. After O & S terminated 
Olesen’s purchasing for it at Norfolk in September 1985, Norfolk recorded 102 
additional purchases against O & S’s account without O & S’s or Olesen’s 
knowledge. Three were paid for by O & S, including a sale of a single cow. 
There was no evidence that Olesen placed three orders. 

That O & S sometimes paid for Olesen’s purchases is not sufficient by 
itself to create Olesen’s apparent authority to act as O & S’s general agent. 
As the operator of the Norfolk market testified, it is common practice for 
ultimate purchasers to pay for cattle bought by an intermediary. Hearing tr. 
at 150. This is how Norfolk explains why the payment for orders by other 
entities, such as Pine Valley Meats, did not shake their belief that O & S was 
Olesen’s employer. Thus, O & S’s payments for many of Olesen’s orders 
could have simply indicated that O & S was the ultimate purchaser from 
Olesen. In believing that Olesen was O & S’s agent, Norfolk really relied on 
Olesen’s disclosure form. This reliance was misplaced. The disclosure 
statement was no more than a unilateral declaration on Olesen’s part, and 
Norfolk never verified its contents. Norfolk’s operator testified that the 
disclosure forms were new and experimental at the time, and admitted that 
anyone could fill out a disclosure form listing any employer, that copies of the 
disclosure forms were not sent to the listed parties, and that Norfolk never 
verified their contents. Hearing tr. at 193-95. Had Norfolk verified the 
disclosure form’s contents, Norfolk may well have been instructed to verify 
each day’s purchases with O & S per O & S’s practice, see supra note 1, 
Hearing tr. at 329, and this dispute would never have arisen. 

Our conclusion that Norfolk could not reasonably believe that Olesen was 
at all times acting as O & S’s general agent is buttressed by the evidence that, 
except for its computer records, Norfolk treated Lundt as the ultimate 
purchaser. Norfolk admitted that when Lundt’s checks bounced, Norfolk did 
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not initially contact O & S. Hearing tr. at 182, 185. In late June, Norfolk 
called O & S to see if O & S knew where to find Lundt, but did not ask 

O & S for payment at that time. Jd. at 299, 372. Moreover, Norfolk never 
billed O & S for the disputed transactions. Jd. at 185. We conclude that 
Norfolk knew that Olesen acted on behalf of several parties. 


For the reasons stated, the judgment of the Secretary of Agriculture is 
reversed. 
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PACKERS AND STOCKYARDS ACT 


DISCIPLINARY DECISIONS 


In re: HUTTO STOCKYARD, INC., JOHN D. HUTTO, and CHARLES L. 
HUTTO. 

P&S Docket No. 6933. 

Decision and Order on Remand filed September 7, 1990. 


Back-balanced scale - Cease and desist order - Civil penalty - False weighing - Inference - 
Recordkeeping violations - Single transaction - Unfair practices. 


On remand by the Fourth Circuit to determine the amount of the civil penalty, the Judicial 
Officer determined that no civil penalty should be imposed under the facts and circumstances 
found by the court. However, the Judicial Officer explained why the court’s decision is 
erroneous, and will not be followed in any other circuit. The court’s view that respondent had 
no motive for shortweighing, since respondent was selling the hogs to a packer on respondents’ 
purchase weights, ignores the record in this case, the economic realities of the marketplace, and 
numerous other decisions in which the motive to shortweigh in such circumstances was explained 
and relied on. In setting aside the Judicial Officer’s inference that respondents intentionally 
short-weighed the hogs, the court apparently missed the significance of the back-balanced 
condition of the scale because of a misunderstanding as to how scales function and are balanced. 
As to the civil penalty originally imposed, the ALJ and the Judicial Officer relied on the 
respondents’ 1986 financial statement, which shows the size of the business, and shows that a 
$20,000 civil penalty would not affect respondents’ ability to continue in business. Although the 
court held that there was no violation of 7 U.S.C. § 221 (recordkeeping), the court affirmed the 
cease and desist order requiring accurate records, which is the only reason 7 U.S.C. § 221 was 
cited by complainant, the ALJ, and the Judicial Officer. The court’s view that only one violation 
occurs when a person falsely weighs each of several drafts of livestock will not be followed 
because it is contrary to other cases holding that where a person engages in the same unfair 
practice in a number of separate transactions, each occurrence affords the basis for a civil 


penalty. 


Jory Hochberg, for Complainant. 

C. Bradley Hutto, Orangeburg, S.C., for Respondents. 

Initial Decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order on Remand issued by Donald A. Campbell, Judicial Officer. 


The Decision and Order filed in this proceeding on April 19, 1989, was 
affirmed in part, reversed in part, vacated in part, and remanded with 
instructions. Hutto Stockyard, Inc. v. USDA, 903 F.2d 299 (4th Cir. 1990). 
The court’s decision, if followed in other circuits, would go a long way towards 
destroying the program of the Packers and Stockyards Administration, United 
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States Department of Agriculture, formulated to carry out the congressional 
directive to eliminate false weighing in the livestock industry. Accordingly, the 
decision will not be followed by this Department in any other circuit. 

The court’s conclusions seem to be based on a serious misunderstanding 
of the livestock industry and as to the operation of livestock scales. 

First, the court erroneously states that the Judicial Officer "inferred" from 
the record that Hutto had a financial motive to falsely weigh livestock (903 
F.2d at 303). The court states (id.): 


The JO adopted the ALJ’s decision as the final order, but "inferred" 
from the record that Hutto had a financial motive to falsely weigh and 
that it willfully violated the Act. 


The court then finds that "inference" unreasonable and unsupported, as well 
as the inference I actually made that Hutto acted on that motive (i.e., 
intentionally short-weighed the hogs involved in this case), stating (903 F.2d 
at 304-05): 


Notwithstanding the specific finding of the ALJ that there was no 
evidence to support a finding of willfulness, the JO “inferred” that 
Hutto’s acts were intentional. [Footnote omitted.] His inference was 
derived from the frail premises that prematurely inserting the scale 
ticket in the poise "necessarily results in shortweighing" and that the 
weighmaster closed the trig loop latch when the needle was above 
rather than in the target area. Although stating that existence of a 
motive to short-weigh is irrelevant for purposes of determining whether 
conduct is intentional, the JO speculated that by short-weighing Hutto 
could receive a better price from packers who would have obtained 
more favorable yields due to the shortweighing. In addition, the JO 
ventured that perhaps Hutto was offering to pay more per pound than 
competing hog buyers and thus was luring sellers from surrounding 
markets. The record is barren of any evidence, direct or indirect, to 
support these unwarranted speculative theories. We specifically reject 
them as totally unconfirmed by the record or the reality of the 
marketplace. Furthermore, the ALJ specifically found that "[t}here is 
no evidence that [Hutto] received financial gain or improved standing 
with buyers or sellers as a result of alleged misweighing." Indeed, if 
Hutto had wished to benefit financially by deceptive weighing, it 
logically would have weighed the hogs artificially high, for the amount 
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of profit it realized increased proportionally by the weight attributed to 
the hogs at the time it purchased them, for this same weight was the 
basis on which packers paid Hutto. There was no economic incentive 
to short-weigh and while short-weighing resulted in a loss to the sellers, 
it likewise resulted in a loss to Hutto. 


We hold that the JO’s "inference" that Hutto intentionally violated 
the Act is not supported by substantial evidence. Therefore, because 
Hutto did not receive reasonable notice, the 90-day suspension is set 
aside for failure to comply with the requirements of the APA. 


In the first place, my original decision does not infer that respondents had 
a motive for shortweighing hogs. Rather, I stated the fact well-known to 
anyone knowledgeable as to the livestock and meat industries that any dealer 
buying hogs and reselling them to a packer on the original purchase weights 
has a motive for shortweighing (slip op. at 52-55). Some of the many cases 
in which that well-known fact has been relied upon are set forth in my original 
decision, as follows (slip op. at 52-55, without the further indentation normally 
used for quoted material): 


EXCERPT FROM ORIGINAL DECISION 


Although complainant is not required to prove a motive for respondents’ 
short weighing, any dealer buying hogs and reselling them to a packer on the 
original purchase weights has a motive for short weighing, viz., to keep the 
packer happy by providing a good yield (Tr. 239; and see Tr. 246). As stated 
in In re White, 47 Agric. Dec. [229, 296-98], aff'd per curiam, 865 F.2d 262 (6th 
Cir. 1988) [(text in WESTLAW)], quoting from Jn re Parchman, 46 Agric. 
Dec. 791, 835-37 (1987), aff'd, 852 F.2d 858 (6th Cir. 1988): 


It is well-settled that auction houses have innate reasons to short weigh, 
and that careless or deliberate false weighing is an unfair and deceptive 
practice. Both the literature and the Department’s cases are quite 
specific that short weighing, inter alia, harms competing markets by 
taking potential sellers from them, deprives sellers of their correct full 
payment for their livestock, and induces packers to pay more per 
pound or not deduct for shrinkage, because of higher yields on short- 
weighed livestock. 
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For instance, in Campbell, The Packers and Stockyards Act 
Regulatory Program, 1 Davidson, Agricultural Law 269-70, 271 (1981 
and 1986 Cum. Supp.), it is stated: 


False weighing is not only unfair to the livestock sellers who 
are short-weighted but also to competing markets, since false 
weighing may draw buyers (who know of the favorable weights) 
from competing markets, and buyers who know of the favorable 
weights may pay a little more per pound for the livestock, 
thereby attracting additional sellers.“ 


“In re Muchlenthaler, 37 Agric Dec 313, 321, affd mem, 590 
F2d 340 (8th Cir 1978); Jn re Cordele Livestock Co, 36 Agric 
Dec 1114, 1133 (1977), affd per curiam, 575 F2d 879 (Sth Cir 
1978); In re Loretz, 36 Agric Dec 1087, 1095 n 5 (1977); In re 
Townsend, 35 Agric Dec 1604, 1622 (1976); In re Overland 
Stockyards, Inc, 34 Agric Dec 1808, 1819 (1975); In re Worsley, 
33 Agric Dec 1547, 1577 n 24 (1974); In re Trenton Livestock, 
Inc, 33 Agric Dec 499, 526 n 24 (1974), affd mem, 510 F2d 966 
(4th Cir 1975); In re Speight, 33 Agric Dec 280, 317 n 24 
(1974). 


“Accord In re Parchman, 4 Agric. Dec. 791, 835-37 (1987), aff'd, 
852 F.2d 858 (6th Cir. 1988). 


Although the agency does not have to prove the motive for 
false weighing, a dealer who sells livestock to packers based on 
the dealer’s purchase weights has a motive for short weighing. 
Packers are well aware of the yields they get from livestock, and 
if they get favorable yields because of a dealer’s short weighing, 
they might pay more per pound or not deduct for excessive 
shrinkage.” 
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“In re Muehlenthaler, 37 Agric Dec 313, 321, affd mem, 590 
F2d 340 (8th Cir 1978); In re Livestock Marketers, Inc, 35 Agric 
Dec 1552, 1557-58 (1976), affd per curiam, 558 F2d 748 (Sth Cir 
1977), cert denied, 435 US 968 (1978); In re Trenton Livestock, 
Inc, 33 Agric Dec 499, 526 n 24 (1974), affd mem, 510 F2d 966 
(4th Cir 1975); In re Speight, 33 Agric Dec 280, 317 n 24 
(1974).* 


**Accord In re White, 47 Agric. Dec. [229, 296-98], aff'd per curiam, 
865 F.2d 262 (6th Cir. 1988) [(text in WESTLAW)]. 


Moreover, even slight false weighing is a serious violation of the 
Act, is one of the most deceptive practices under the Act, and is 
virulently anti-competitive. A succinct description of just how short 
weighing can be utilized for unfair competitive advantage appears in Jn 
re Overland Stockyards, 34 Agric. Dec. 1808, 1843 n.24 (1975) 


(emphasis added):' 


However, even slight false weighing is a serious violation of 
the Act. The cumulative effect of 10 to 20 percent of the 
livestock in the country being short-weighed even by a small 
amount is an unwarranted burden to the livestock industry 
which should be significantly reduced. False weighing, at times, 
is used as an unfair competitive practice, rather than (or in 
addition to) being a means of underpaying the seller. As stated 
in In re Kenneth W. Miller, 33 Agriculture Decisions [88], P & S 
Docket No. 4721, decided December 7, 1973: 


Mr. Matteson, Area Supervisor for the Arlington 
Area Office, which encompasses the State of North 


‘It is explained below that the material which immediately follows this footnote and ends at 
footnote 2 appears verbatim in Jn re Trenton Livestock, Inc., 33 Agric. Dec. 499, 526 n. 24 (1974), 
aff'd mem., 510 F.2d 966 (4th Cir. 1975). 
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Carolina, testified that short- weighing is a problem in 
the livestock industry. It is one of the most deceptive 
practices under the Packers and Stockyards Act. The 
producer or farmer who sells livestock looks to the price 
he will receive. He assumes the scales are tested and 
accurate and that his livestock will be weighed correctly. 
He will therefore sell his hogs to the buyer who will pay 
him the highest price. A buyer who short-weighs 
livestock is able to offer a few cents more per pound 
since he is paying it on a weight that is less than the 
actual weight of the livestock. The buyer who short- 
weighs livestock therefore has an unfair means of 
perpetuating himself in business at the expense of his 
competitors who weigh livestock accurately. 


The evidence shows that in several instances Mr. 
Miller sold the hogs to H. P. Beale and Sons at the same 
weight he had purchased them from Mr. Stephens. At first 
blush this may indicate that respondents did not benefit 
when they short-weighed the livestock, but this is far from 
true. It is a common practice in the industry for a buying 
station and packer to have an agreement as to shrink. It 
is common that the packer will allow a 2 or 2-1/2 
percent shrink or weight loss during shipment from the 
buying station. If the shrink exceeds this amount the 
packer will bill the buying station back for the excess 
loss. If the shrink is consistently over the allowed 
percentage, a packer would probably look for another 
buying station from which to buy his hogs. A dealer who 
short-weighs hogs when he buys them and then sells them 
on his purchase weight is eliminating his shrink to the 
packer. The packer gets a high yield hog on slaughter 
and the buying station gets a satisfied customer and sure 
market for his hogs.” 


*This ends the material that also appears in Trenton Livestock (see note 1, supra). 
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A livestock buyer for Greenwood Packing Plant, to whom respondents sold 
most of their slaughter hogs, testified that shrink is important to a packer, and 
that Greenwood Packing Plant went over a computer printout each day after 
slaughter showing the yield of each lot of hogs (Tr. 462-69). It is common 
knowledge in the livestock and packing industries that packers regularly 
compute the yield on slaughtered livestock, and compare the yield from 
various sources.’ Hence respondents had an obvious motive for short 
weighing the hogs involved in this proceeding. 

END OF EXCERPT FROM ORIGINAL DECISION 


Not only have other circuits affirmed decisions by the Judicial Officer in 
which the motive, rejected by the Fourth Circuit here, was stated and relied 
on by the Judicial Officer, but the Fourth Circuit affirmed a false weighing 
case in a one-paragraph, unpublished, per curiam decision, in which the same 
motive was explained and relied on by the Judicial Officer. In re Trenton 
Livestock, Inc., 33 Agric. Dec. 499, 526 n. 24 (1974) (see nn. 1 & 2, supra), 
aff'd mem., 510 F.2d 966 (4th Cir. 1975). 

In addition, the record of the present case contains expert testimony as to 
the motive rejected by the present panel of the Fourth Circuit. John T. Lacy, 
Chief, Scales and Weighing Branch, Packers and Stockyards Administration, 
USDA, testified (Tr. 239): 


Q. Based on your experience do you know reasons why a buying 
station might mis-weigh livestock? 


A. They might mis-weigh livestock for personal gain through the 
resale, they may mis-weigh livestock as a business-getting process 
causing buyers to -- who are likely to realize that they’re getting a 
weight advantage to pay a higher price for livestock and thereby 
attracting customers or consignors. They might mis-weigh livestock to 
provide for shrink, to keep a customer happy, to give a packer a good 


*Since packers regularly compute their shrink from each source, a buying station such as that 
operated by the Huttos’ could not get away with weighing hogs artificially high. The court’s view, 
that "if Hutto had wished to benefit financially by deceptive weighing, it logically would have 
weighed the hogs artificially high" (303 F.2d at 305), ignores the “reality of the marketplace" (id.). 
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yield or it might be a product of careless disregard for proper weighing 
procedures.‘ 


The court’s view that Hutto would have been financially advantaged by 
weighing the hogs high necessarily reflects the court’s failure to know that 
packers compute their shrink daily from each supplier. Any practice of 
overweighing would soon lead to the loss of the packer’s business or to price 
or shrink concessions. 

In addition to the court’s misunderstanding as to the respondents’ motive 
for shortweighing, the court failed to realize that the basis for the inference 
made by the Judicial Officer that respondents intentionally short-weighed the 
hogs is much stronger in the Hutto case than in most shortweighing cases that 
have been affirmed by other reviewing courts. 

First, it is undisputed that respondents’ scale was back-balanced. As stated 
in my original decision (slip op. at 49), a back-balanced scale is always strong 
evidence of deliberate false weighing since a livestock scale will generally 
become over-balanced rather than back-balanced due to the accumulation of 
debris on the scale. 

The court apparently missed the significance of this circumstance because 
of a misunderstanding as to how scales function and are balanced. The court 
states (903 F.2d at 302-03): 


“On cross-examination, Mr. Lacy testified (Tr. 246): 


Q. Earlier in your testimony, Mr. Lacy, you were indicating the motives that might 
be present when a short-weighing situation occurs. One of those you listed was as a 
business getting process. Do you have any evidence or have you heard any testimony 
today that would indicate that that motive existed in this case? 


A. No. 


It is obvious that Mr. Lacy was not repudiating his earlier testimony as to the motives that 
might lead to misweighing, but was merely stating that there was no direct evidence that Hutto 
acted on that motive. There was, however, a strong basis for inferring intentional misconduct 
(see below). 


‘In re Muehlenthaler, 37 Agric. Dec. 313, 325, affd mem., 590 F.2d 340 (8th Cir. 1978); In re 
Burrus, 36 Agric. Dec. 1668, 1687-89 (1977), aff'd per curiam, 57S F.2d 1258 (8th Cir. 1978); In 
re Cordele Livestock Co., 36 Agric. Dec. 1114, 1130 n. 5 (1977), aff'd mem., 575 F.2d 879 (Sth Cir. 
1978); In re Overland Stockyards, Inc., 34 Agric. Dec. 1808, 1816 (1975); Jn re Columbus-Muscogee 
Livestock Auction, Inc., 31 Agric. Dec. 63, 77 (1972). 
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Back-balancing results when the scale is balanced while accumulated 
debris (such as manure) remains on the scale. . . . 


: Moreover, the weighmaster testified that he periodically 
balanced the scale and that there was no evidence that the back- 
balancing was caused by anything other than the accumulation of debris 
resulting from the continuous weighing of hogs that morning. 


As stated above, the accumulation of debris does not cause a scale to be 
back-balanced. Rather, it would cause the scale to weigh heavy. In addition, 
back-balancing does not result when the scale is balanced while accumulated 
debris remains on the scale. In fact, it is the customary practice to balance 
a scale while the debris is still there. You merely adjust the scale to weigh at 
zero with the debris on the scale. 

In addition to the back-balanced condition of the scale, which, by itself, is 
sufficient to warrant an inference of intentional misweighing, it is admitted 
that Charles Hutto inserted the scale ticket in the poise of the beam prior to 
determining the weight of the livestock, which necessarily causes 
shortweighing. Even if Charles Hutto had not been caught doing the same 
thing 9 years earlier and advised that that procedure is totally wrong, that the 
poise is calibrated, and that you should not add any weight to the poise before 
coming to the direct determination of the weight (Tr. 41-42), the delicate 
nature of the poise assembly is so well-known to persons using livestock scales 
that that circumstance alone would have warranted an inference of intentional 
shortweighing. 

Finally, complainant’s investigator testified that on four of the five 
weighings involved here, Charles Hutto weighed the hogs while the indicator 
needle was above the target area, which would cause shortweighing, and that 
he also observed Hutto weighing a number of other lots of hogs in the same 
manner. He further testified that he did not observe Hutto weighing any hogs 
below the target area, which would have caused heavy weighing (Original 
Decision at 56). 

The three circumstances referred to above substantially exceed the 
customary basis, affirmed by other reviewing courts, for inferring willful and 
intentional shortweighing. 

The court further states that "Auten and Baird [complainant’s investigators] 
stated that the dead mouse [in the poise of respondents’ scale] caused the 
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scale to short-weigh by up to nine pounds" (903 F.2d at 303). This is a half 
truth. Auten and Baird tested the scale and determined exactly how much of 
the short weight at each weight level could have been caused by the dead 
mouse. The dead mouse could have caused 9 pounds of the shortweighing 
only in the one draft where the actual short weight was 22 pounds. The dead 
mouse could not have caused any of the shortweighing as to three of the 
drafts, and could have caused only 3 pounds of the 18-pound shortweighing 
in the other draft (see CX 27, and relating testimony). 
As to the civil penalty, the court states (903 F.2d at 305-06): 


7 U.S.CA. § 213(b) requires the Secretary, before assessing monetary 
penalties for a violation of section 213(a), to consider (1) the gravity of 
the offense, (2) the size of the business involved, and (3) the effect of 
the penalty on the person’s ability to continue in business. ... While 
the record shows that the ALJ and the JO gave some consideration to 
the first factor, the gravity of the offense, before assessing the $20,000 
penalty [footnote omitted], USDA conceded at oral argument that the 
record demonstrates that neither the ALJ nor the JO explicitly 
considered the second and third factors. Indeed, a strained reading of 
the record does not allow a conclusion that even indirect consideration 
was given to these two other equally important factors. 


As a matter of fact, both the ALJ and the Judicial Officer considered the 
second and third factors. Specifically, I adopted conclusion 12 of the ALJ, 
stating (Original Decision at 15): 


Complainant also requested that a civil penalty of $20,000 be imposed. 
Complainant based this recommendation upon the seriousness of the 
violations of shortweighing and Respondents’ “long history of 
noncompliance" as well as Respondents’ 1986 financial statement. 


The 1986 financial statement, upon which we expressly relied, shows the 
size of the respondents’ business, and shows current assets of $97,776, current 
liabilities of only $37,013, and a net worth of $74,179. With such a strong 
financial statement, and in the absence of any argument by respondents that 
a $20,000 civil penalty would put them out of business because of their 
inability to pay the penalty, I did not feel that it was necessary to elaborate 
further on this point. 
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Turning to another point, the court explains at great length why it reversed 
the finding that Hutto violated 7 U.S.C. § 221 (the recordkeeping section). 
The court apparently was under the misconception that the recordkeeping 
violation was one of the violations upon which we relied to support the 
$20,000 civil penalty (see 903 F.2d at 303, 305-08). However, the $5,000 fine 
under 7 U.S.C. § 221 can only be imposed by a court, after the Secretary has 
issued an order based on past recordkeeping violations. Although false 
weighing cases always involve false recordkeeping, it is never the practice of 
this Department to seek more than a recordkeeping order for the 
recordkeeping violations incident to the false weighing violations. Jn re 
Trenton Livestock, Inc., 33 Agric. Dec. 499, 515 (1974), aff'd mem., 510 F.2d 
966 (4th Cir. 1975). Since the court affirmed the cease and desist order in 
this case (903 F.2d at 308), and the cease and desist order requires 
respondents to cease and desist from “[flailing to issue scale tickets in 
conformity with the requirements of section 201.49 of the regulations" 
(Original Decision at 70), the court’s erroneous views as to 7 U.S.C. § 221 are 
not important here. However, for the purpose of future cases, some 
explanation as to this matter is appropriate. The court states (903 F.2d at 
307-08): 


The rationale of Phelps applies a fortiori here because, as USDA 
acknowledged, section 201.49 is intended to protect a seller whose 
animal is weighed but not immediately purchased and the seller and 
animal are separated for several hours or more between the weighing 
and purchase. Here, after each weighing, the seller was paid 
immediately for the hog(s) according to the weight determined in the 
seller’s presence.” Indeed, USDA conceded at oral argument 


USDA cites as evidence of this violation the fact that the ticket 
given to the seller immediately after weighing listed the site of the 
weighing as Holly Hill rather than Manning. This argument illustrates 
the position in which USDA’s overbearing approach has placed it, for 
no one can seriously believe that a seller who has transported his hog 
to the Manning location will be persuaded that he actually drove to 
Holly Hill because his ticket listed the Holly Hill location and is thus 
somehow unfairly treated. 
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that enforcement of section 201.49 under these facts would serve no 
rational purpose and remedy no harm since other documents which 
Hutto gave to the sellers provided all the information required by the 
regulation. We hold that enforcement of the regulation under these 
facts is unreasonable and amounts to an abuse of discretion. 
Accordingly, we reverse the finding of the Secretary that Hutto violated 
section 221. 


What the court (and apparently complainant’s counsel) failed to appreciate 
is the necessity for accurate and complete scale tickets even where the weight 
is determined in the seller’s presence. Complainant frequently detects 
violations as a result of the audit of business records, which audits are 
conducted long after the transactions have occurred. The absence of complete 
and accurate information on every scale ticket could seriously interfere with 
an investigation conducted at a later date, irrespective of whether the seller 
was present at the weighing. Accordingly, complainant quite properly included 
the recordkeeping order in the cease and desist order, affirmed by the court, 
which is the only reason 7 U.S.C. § 221 was cited by complainant, the ALJ, 
and myself. (If there had not been a violation of 7 U.S.C. § 221, there would 
have been no basis for the recordkeeping portion of the cease and desist order 
affirmed by the court.) 

The court’s remand order requires a re-determination as to the amount of 
the civil penalty to be imposed, up to a maximum of $10,000. However, since 
no civil penalty would have been imposed based on the court’s version of the 
facts and circumstances, none will be imposed here. In future cases, the 
customary lengthy suspension order will be imposed (with or without a civil 
penalty) where the evidence is as compelling as in the present case to prove 
intentional and willful violations. 

Furthermore, in cases not reviewable by the Fourth Circuit, the court’s 
view that only one violation occurs when a person falsely weighs each of 
several drafts of livestock (903 F.2d at 306) will not be followed. The court’s 
decision, in this respect, is contrary to other cases holding that where a person 
engages in the same unfair practice in a number of separate transactions, each 
occurrence affords the basis for a civil penalty. In re Great American Veal, 
Inc., 48 Agric. Dec. _ (Jan. 19, 1989) ($129,000 civil penalty for failing to 
pay for livestock, operating while insolvent, giving undue preference to a 
creditor, and taking over another packer’s inventory without paying the 
packer’s creditors), aff'd, 891 F.2d 281 (3d Cir. 1989) (unpublished); Jn re 
Spencer Livestock Commission Co., 46 Agric. Dec. 268 (1987) (10-year 
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suspension and $30,000 civil penalty for increasing prices and weights in 
commission purchases), aff'd, 841 F.2d 1451 (9th Cir. 1988); In re Holiday 
Food Services, Inc., 45 Agric. Dec. 1034 (1986) ($50,000 civil penalty for 
commercial bribery), remanded, 820 F.2d 1103 (9th Cir. 1987) (remanded to 
determine the effect of the $50,000 civil penalty on respondent); Jn re 
Peterman, 42 Agric. Dec. 1848 (1983) ($20,000 civil penalty for bait-and-switch 
advertising, involving deceptive practices), aff'd, 770 F.2d 888 (10th Cir. 1985). 

For example, in Great American Veal, supra, civil penalties totalling $65,000 
were imposed for a series of identical payment violations, involving the 
issuance of insufficient funds checks and failure to pay for livestock (slip op. 
at 19-20, 26-49), and civil penalties totalling $60,000 were imposed for illegally 
taking over the inventory of another packer and issuing false records and 
making false records incident thereto (slip op. at 20-21, 49-54). 

In Spencer Livestock, supra, civil penalties totalling $30,000 were imposed 
because respondent, acting on a commission basis, increased the prices and/or 
weights in several identical transactions (46 Agric. Dec. at 420-35, 462-63). 
Although each of Spencer’s violations was of the identical nature, each 
instance of increasing the prices and/or weights was regarded as a separate 
violation. 

In Holiday Food Services, supra, the respondent repeatedly engaged in the 
unfair practice of commercial bribery, for which civil penalties totalling 
$50,000 were imposed. 

In Peterman, supra, civil penalties totalling $20,000 were imposed because 
the respondent engaged in bait-and-switch advertising, involving identical 
deceptive practices, on numerous occasions. 

Accordingly, in cases not reviewable by the Fourth Circuit, where a 
respondent repeatedly engages in the same unfair practice, each instance will 
be regarded as a separate violation, for which an appropriate civil penalty may 
be imposed, depending on all of the circumstances of the case. This is 
consistent with the position of this Department that a single incident or 
transaction contrary to the Act is a violation supporting a formal disciplinary 
proceeding. As stated in In re Farrow, 42 Agric. Dec. 1397, 1429-32 (1983), 
aff'd in part and rev'd in part, 760 F.2d 211 (8th Cir. 1985): 


However, even if the evidence established an unfair practice on only 
one occasion, that would be a sufficient basis for a disciplinary order 
under the Act. The issue has arisen in a number of cases as to 
whether a single transaction or incident may be the subject of a 
disciplinary or reparation proceeding under the Act. This is because 
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of the use of the word “practice” in the Act, e.g., it is unlawful to 
engage in or use an “unfair, unjustly discriminatory, or deceptive 
practice or device." 7 U.S.C. §§ 192(a) and 213(a). 


Although the word practice usually has the connotation of repeated 
or customary action, it does not always have that connotation. 
Webster's Third New International Dictionary Unabridged 1780 (1981). 
In addition, with respect to disciplinary actions the Act refers to a 
“practice or device," and the word "device" does not have the usual 
connotation of repeated or customary action. Jd. at 618. 


For over 40 years, the Department has taken the position that a 
single incident or transaction contrary to the Act is a sufficient basis for 
a proceeding under the Act.’ For example, the Judicial Officer held 
over 30 years ago in Rielly v. Steele-Siman & Co., 11 Agric. Dec. 584, 
589 (1952): 


"E.g., In re Mid-States Livestock, Inc., 37 Agric. Dec. 547, 563-64 
(1977), aff'd sub nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 


1978); Hardy v. Fort Scott Sale Co., 41 Agric. Dec. 1986, 2003-11 
(1982); Northwest Cattle Co. v. Iowa City Sales Co., 14 Agric. Dec. 276, 
279-80 (1955); Rielly v. Steele-Siman & Co., 11 Agric. Dec. 584, 589 
(1952); Hughes v. Perry, 1 Agric. Dec. 235, 236-40 (1942). 


The respondent does suggest, however, that there can be no 
violation of section 312 until a course of conduct has been 
established on the part of the respondent and that the only 
charge in this proceeding is of an isolated nature, namely, the 
failure to deliver livestock after sale in one instance. Section 
312 makes it unlawful to “engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device." The word 
"practice" is used in a general sense, that is, as applied to the 
regulated industry and does not require that the respondent in 
an individual case indulge in the activity long enough and often 
enough to amount to a course of conduct on his part. 
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The Department’s position is based on legislative history of the Act 
showing the congressional concern with practices in the industry. H.R. 
Rep. No. 1048, 85th Cong., 1st Sess. 1 (1957); 61 Cong. Rec. 2615-16 
(1921). It is the Department’s view that Congress used the term 
practice with respect to industry practices rather than to a continuous 
course of conduct by a particular individual.” 


The Department’s view was sustained in Mid-South Order Buyers, 
Inc. v. Platte Valley Livestock, Inc., 210 Neb. 382, 315 N.W.2d 229, 
230-35 (1982); Neugebauer v. Ryken, Civ. 74-4018 (S.D. S.D. Sept. 30, 
1975), printed in 34 Agric. Dec. 1712, 1715-18; cf. State v. Randall, 248 
S.W.2d 860, 863 (Mo. 1952); State v. Keet, 269 Mo. 206, 190 S.W. 573, 
574-76 (1916); Ex parte Delaney, 43 Cal. 478, 479-80 (1872); and 
Annot., License--Single Transaction, 93 A.L.R.2d 90, 99-100 (1964) (all 
involving other statutory and constitutional language in which a single 
act was held to constitute a practice). In Vance v. Reed, 495 F. Supp. 
852, 853-56 (M.D. Tenn. 1980), the court held that the Secretary has 
jurisdiction to issue a reparation award against a dealer for one 
instance of a failure to complete payment of the purchase price for 
cattle, in view of the 1976 amendments to the Act. 


The 1976 amendments to the Act lend support to the Department’s 
position that a single incident or transaction may be an unfair practice 
in violation of the Act. After specifying the time in which packers, 
market agencies, and dealers are required to make payment for 
livestock, the 1976 amendments state (7 U.S.C. § 228b(c)): 


Any delay or attempt to delay by a market agency, dealer, or 
packer purchasing livestock, the collection of funds as herein 
provided, or otherwise for the purpose of or resulting in 
extending the normal period of payment for such livestock shall 
be considered an “unfair practice" in violation of this chapter. 
Nothing in this section shall be deemed to limit the meaning of 
the term “unfair practice" as used in this chapter. 
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If Congress intended for the term practice to apply only to a serics 
of transactions by a particular individual, it would not have stated that 
"[a]ny" delay or "attempt to delay" is an “unfair practice." 


In Swift & Co. v. United States, 317 F.2d 53, 55-56 (7th Cir. 1963), 
the court held: 


Swift contends its "single sale lasting only three days on a 
single item" was not a violation under a_ reasonable 
interpretation of the Act. In support of its contention it cites 
Muller & Co. v. Federal Trade Commission, 142 F.2d 511, 519 
(6th Cir., 1944). There an entire course of conduct was at issue 
and what the court said about specific acts has no relevancy 
here. In this case we are dealing with an Act of Congress 
making it a violation to "(a) ... use any unfair, unjustly 
discriminatory, or deceptive . . . device . . .; or (b) Make or give 
. .. any undue or unreasonable preference or advantage to any 
particular person ... in any respect whatsoever." (Emphasis 
added [in original]). We think the broad language “any” and "in 
any respect whatsoever" covers the single sale of 117,000 pounds 
of "picnics" to Kroger during the period April 23 to May 3. 
Wilson & Co. v. Benson, 286 F.2d 891 (7th Cir. 1961). 


Several district courts have held, in cases where the Government 
was not represented, that a reparation proceeding may not be instituted 
for a single instance of nonpayment for livestock.’ The 10th Circuit 
declined to follow those decisions, but, nonetheless, 


"Guenther v. Morehead, 272 F. Supp. 721, 724-28 (S.D. Iowa 1967); 
McClure v. E.A. Blackshere Co., 231 F. Supp. 678, 682 (D. Md. 1964); 
and see Rice v. Wilcox, 630 F.2d 586, 591 (8th Cir. 1980); Hrdlicka Bros. 
Livestock Sales, Inc. v. Puzauskas, No. 76-C-207 (W.D. Wis. Feb. 24, 
1978), printed in 37 Agric. Dec. 1030, 1034 (1978); Lewis v. 
Goldsborough, 234 F. Supp. 524, 527-28 (E.D. Ark. 1964). 


stated that the Packers and Stockyards Act does not make the 
Secretary a “collecting agency" or provide a remedy for every worthless 
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check. Hays Livestock Comm’n Co. v. Maly Livestock Comm’n Co., 498 
F.2d 925, 930-31 (10th Cir. 1974); accord, Rice v. Wilcox, 630 F.2d 586, 
590-92 (8th Cir. 1980). 


In view of the legislative history and case law discussed above, the 
Department will continue to regard a single transaction or incident as 
sufficient to support a disciplinary or reparation proceeding under the 
Act. But that issue is not involved here in view of respondents’ 
continuous non-competitive practice during March, April, May and 
June 1980. 


For the foregoing reasons, the following order should be issued. 


Order 


The cease and desist order previously entered in this case shall remain in 
effect. 


In re: CHATHAM AREA AUCTION, COOPERATIVE INC., and HAROLD 
GILBERT. 

P&S Docket No. D-88-88. 

Decision and Order filed September 28, 1990. 


False weighing - Recordkeeping violations - Notice letters - Back-balanced scale - Wilful - 
Public interest - Preponderance of the evidence - Motive. 


The Judicial Officer affirmed that part of the decision by Judge Kane (ALJ) ordering 
respondents to cease and desist from weighing livestock at other than true and correct weights 
(and various related practices), and from failing to issue scale tickets in conformity with the 
regulations, and ordering respondents to keep and maintain records which fully disclose all 
transactions involved in business operations subject to the Act. However, the Judicial Officer 
increased the suspension period of 14 days applicable to the Cooperative to 90 days, and also 
ordered that respondent Harold Gilbert shall not be registered for 90 days or be permitted to 
work for another person subject to the Act for 90 days. Prior warning letters satisfied the 
requirements of the Administrative Procedure Act, but, in any event, respondents’ violations 
were willful and involved the public interest, which requires accurate weights. Complainant 
proved its case by more than a preponderance of the evidence, which is all that is required. 
Checkweighing investigations are to determine whether the weighmaster properly operated the 
scale—not to determine whether the scale itself is accurate. A back-balanced scale is strong 
evidence of deliberate false weighing. Conduct that is merely negligent or careless can meet the 
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willfulness standard of the Administrative Procedure Act. The Department routinely issues 
orders applicable to the owners and officers of corporations who were responsible for the 
corporate violations, including orders prohibiting the registration or employment in the regulated 
industry of the responsible owners and officers. Although complainant need not prove a motive 
to shortweigh animals, there always exists a motive to shortweigh. In ordering a suspension, the 
Secretary need not consider the criteria of 7 U.S.C. § 213(b) applicable to civil penalties. 


Edward M. Silverstein, for Complainant. 

Gerard D. Eftink, for Respondents. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Packers and Stockyards Act 
(the "Act"), 1921, as amended and supplemented (7 U.S.C. § 181 et seq.).’ 
An Initial Decision and Order was filed on October 31, 1989, by 
Administrative Law Judge Paul Kane (ALJ) ordering respondents to cease 
and desist from weighing livestock at other than true and correct weights (and 
various related practices), and from failing to issue scale tickets in conformity 
with the regulations. Respondents were also ordered to keep and maintain 
records which fully disclose all transactions involved in business operations 
subject to the Act. Respondent Chatham Area Auction Cooperative, Inc. 
(hereafter "Coop"), was suspended as a registrant for 14 days. 

On December 7, 1989, complainant appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).” 
On January 22, 1990, respondent Coop filed a "Cross-Appeal and Reply." 
Respondent Gilbert did not appeal. On February 12, 1990, complainant filed 
a reply. The case was referred to the Judicial Officer for decision on 
February 12, 1990. On May 22, 1990, respondent Coop filed a "Citation of 
Additional Authority,” to which complainant filed a reply on May 31, 1990. 


“See generally Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law, ch. 3 (1981 and 1989 Cum. Supp.), and Carter, Packers and Stockyards Act, in 
10 Harl, Agricultural Law, ch. 71 (1980). 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 
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Based upon a careful consideration of the entire record, the Initial 
Decision and Order is adopted’ as the final Decision and Order in this 
case, with changes indicated by brackets ({]) for additions, and dots (. . .) for 
deletions. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
[AS MODIFIED] 


This decision is promulgated pursuant to the Administrative Procedure 
Act, 1966, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended, Pub. 
L. 95-251, March 27, 1978, 92 Stat. 183,’ and the Rules of Practice of the 
Department of Agriculture Governing Formal Adjudicatory Administrative 
Proceedings, 7 C.F.R. §§ 1.130-.151 (1989). 

The Acting Administrator of the Packers and Stockyards Administration 
by complaint filed July 29, 1988, alleges that the Chatham Area Auction 
Cooperative, Inc., hereinafter the "Cooperative," and its then manager, Mr. 
Harold Gilbert, perpetrated unfair and deceptive trade practices by 
inaccurately weighing livestock sold through the Cooperative, and that the 
Respondents failed to maintain accurate recordings of certain transactions, 
and, further, that the Respondents failed to adhere to the Department’s 
national protocol by which livestock are weighed, and thereby, willfully 
violated sections 304, 307, 312(a) and 401 of the Packers and Stockyards Act, 
1921, Pub. L. 67-51, August 15, 1921, ch. 64, 42 Stat. 159, as amended; Pub. 
L. 69-180, May 5, 1926, ch. 240, 44 Stat. 397; Pub. L. 74-272, August 14, 1935, 
ch. 532, 49 Stat. 649; Pub. L. 78-129, July 12, 1943, ch. 215, 57 Stat. 392; Pub. 
L. 85-909, September 2, 1958, 72 Stat. 1749; Pub. L. 90-446, July 31, 1968, 82 
Stat. 474; Pub. L. 94-410, September 13, 1976, 90 Stat. 1249; Pub. L. 100-173, 
November 28, 1987, 101 Stat. 918, hereinafter the “Act,"? as well as the 
Department’s regulations relating thereto, 9 C.F.R. §§ 201.43, 201.49, 201.55, 


“The Coop’s suspension order is increased to 90 days, and Harold Gilbert shall not be 
registered for 90 days or be permitted to work for another person subject to the Act for 90 days. 


'S U.S.C.A. §§ 554, 557 (West 1977 and Supp. 1989) [hereinafter cited as unofficially 
codified]. 


77 U.S.C.A. §§ 205, 208, 213(a), 221 (West 1980 and Supp. 1989) [hereinafter cited as 
unofficially codified]. 
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201.71, 201.73, 201.73-1 (1988). These practices are alleged to have occurred 
on the evening of January 14, 1988. The Acting Administrator seeks to 
suspend the Cooperative and Mr. Gilbert as registrants under the Act, to 
assess civil penalties,’ and to prohibit the future performance of these 
allegedly illegal practices. By answers filed on August 22 and 23, 1988, the 
Cooperative and Mr. Gilbert deny the essential allegations of the complaint. 
The answers aver that the Respondents did not receive written notice from the 
Department that these practices were considered to be violative of the Act 
and regulations. 

An oral hearing was held on April 5 and 6, 1989, in Albany, New York, 
before the undersigned. Subsequently, proposed findings and briefs were filed 
by counsel. To the extent indicated, they are adopted herein. All other 
proposed findings, conclusions and arguments are rejected as being irrelevant, 
or lacking legal or evidentiary bases. As used herein, "Tr." refers to the 
transcript of the public hearing. "CX" refers to the numbered exhibits offered 
by [complainant]. "RX" refers to the numbered exhibits offered by counsel to 
the Cooperative. Mr. Gilbert did not offer any exhibits. 

The interests of the Department are represented by Edward M. Silverstein, 
Esq., Washington, D.C. The interests of the Cooperative are represented by 
Gerard D. Eftink, Esq., Van Hooser, Olsen [, et al.], Kansas City, Missouri. 
Mr. Gilbert appears pro se. 

Upon consideration of all matters of record, the following Findings of Fact 
are made and Conclusions of Law reached. As a result thereof, violations are 
found as alleged, and there is entered an order suspending the Cooperative 
from [operating] for a period of [90] days [and preventing Mr. Gilbert from 
registering or working for a person subject to the Act for the same period] 
and imposing’a cease and desist order [on both]. 


Findings of Fact 


1, Chatham Area Auction Cooperative, Inc., is a corporation whose 
principal place of business is located at Route 203, Chatham, New York 
12037, and whose mailing address is P.O. Box 2, Chatham, New York 12037. 
(CX 1-4) 

2. The Cooperative is, and at all times material herein, was: 


*Complainant’s counsel [has] subsequently ceased the pursuit of civil penalties as an 
appropriate sanction. 





CHATHAM AREA AUCTION, et al. 1047 
49 Agric. Dec. 1043 


(a) engaged in the business of conducting and operating the Chatham 
Area Auction Cooperative, Inc., stockyard, a posted stockyard under the Act; 

(b) engaged in the business of selling livestock in commerce on a 
commission basis at the stockyard; and 

(c) registered with the Secretary of Agriculture as a market agency to 
sell livestock in commerce on a commission basis. (CX 1-4) 

3. Mr. Harold Gilbert, is an individual whose mailing address is P.O. Box 
218, Chatham, New York 12037. (CX 2-3) 

4. Mr. Gilbert, at all times material herein, was: 

(a) a corporate director of the Cooperative; 

(b) the manager of the Cooperative; 

(c) responsible for the direction, management and control of the 
Cooperative [; and 

(d) a market agency within the meaning of that term as defined in the 
Act and subject to the provisions of the Act]. Mr. Gilbert resigned as the 
manager of the Cooperative on May 26, 1989. (CX 2-3; Tr... ., 419-420; RX 
27) 

5. By letter dated May 13, 1983, the Regional Supervisor of the Packers 
and Stockyards Administration advised Mr. Gilbert, as the manager of the 
Cooperative, that a then recent investigation of the Cooperative’s weighing 
procedures had revealed certain deficiencies. The letter further advised that 
"... weighing livestock inaccurately is a violation of the Packers and 
Stockyards Act." Mr. Gilbert was requested to take specific remedial actions 
(CX 9), which [purportedly] were accomplished prior to May 26, 1983. (CX 
10) This letter was similar in character to letters sent to the Cooperative by 
the Packers and Stockyards Administration in 1969, 1972 and 1973. (CX 5, 
6, 8) The Administration’s Regional Supervisor, responsible for the Act’s 
enforcement in nine northeastern states, testified that letters of this character 
are known as "letters of notice." (Tr. 24) Upon receipt of each of these 
letters the Cooperative [purported to take] the remedial action requested by 
the Administration [to demonstrate] compliance with the requirements of the 
Administration’s inspectors. Only the 1972 letter, the receipt of which was 
acknowledged, advised that suspension of the Cooperative’s registration would 
be a likely result of future non-compliance. (CX 6) 

These letters of notice are not the only evidence of the numerous 
inspections conducted by the Administration of the Cooperative’s procedures 
for weighing livestock between May of 1983 and January 14-15, 1988. (Tr. 75- 
77, 488-489) The investigations conducted subsequent to the dispatch of the 
letter of notice dated May 13, 1983 (CX 9), revealed deficiencies; specifically, 
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the check-weighing of September 6, 1984, disclosed that accurate weights were 
not then being obtained, with some deviations exceeding 20 pounds. (CX 24) 
The check-weighing investigation of September 6, 1984, did not lead to the 
issuance of a letter of notice nor to the issuance of a formal complaint 
[because, as P&S investigator DiBernardo testified, Coop weighmaster 
Sheldon was inexperienced and had had no training at that time]. (Tr. 75-77) 
[Nonetheless, the prior letter notices satisfied the requirements of 5 U.S.C. § 
558(c), constituting a warning, which allows a suspension without the need to 
show willfulness. However, willfulness is inferred from the back-balanced 
scale discovered during the checkweighing on January 14, 1988.] 

6. ... [Finding of Fact No. 6 is omitted. The date of the scale test 
numbered CX 21 by New York State (Mr. Near) is January 15, 1987, and not 
December 3, 1987. Apparently, the ALJ confused this test with that of Action 
Scale Company, Inc., on December 3, 1987, in Finding of Fact No. 7.] 

7. As of January 14, 1988, the Cooperative was operating its livestock 
weighing scale in accordance with a maintenance and repair contract with 
Action Scale Company, Inc., Albany, New York. Employees of Action Scale 
Company, Inc., had then most recently provided service to the Cooperative’s 
scale on December 3, 1987, and had observed ". . . scale is working well. . . ." 
(RX 5) 

8. The Administrator’s investigation of January 14, 1988, concentrated on 
the Cooperative’s process of weighing livestock. On that date, between 7:25 
p.m. and 8:29 p.m., the investigators weighed, individually, 39 head of livestock 
which had been offered for sale by 26 consignors, individually weighed, sold 
by open cry and invoiced to 5 consignees on the recorded sale weights 
between 5:30 p.m. and 7:10 p.m. (CX 13) These 39 animals were selected 
from the total of 145 sold by auction that date and the sample group 
represented 27% of the total sold. (CX 13) Neither feed nor water were 
available to these animals between the time of the sales weighment, and that 
of the investigation. (Tr. 55, 59) A comparison of the results of these 
weighments is as follows: 
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Weight of Animals 
In Pounds 
Description Difference 
of Identification Time During As During Gain (+) 
Stock Number Investigation Sold Investigation __ Loss (-) 


1713 8:24-:29 39 +8 
1712 8:24-:29 45 0 
1714 8:24-:29 45 3 
86 7:25-:30 +5 
1701 8:19-:24 +1 
1820 7:25-:30 +9 
59 8:24-:29 64 +4 
50 8:24-:29 
38 8:19-:24 
8:19-:24 
1280 7:25-:30 
46 8:19-:24 
8:19-:24 
88 7:25-:30 
64 7:30-:32 
84 7:25-:30 
7:30-:32 
79 7:30-:32 
7:25-:30 
75 7:30-:32 
7:42-:46 
7:32-:37 
7:42-:46 
7:32-:37 
7:32-:37 
7:46-:50 
7:42-:46 
7:42-:46 
7:42-:46 
7:46-50 
7:37-:42 
7:32-:37 
7:37-:42 
7:37-:42 
7:37-:42 
7:32-:37 
Steer 7:46-:50 
Cow 7:37-:42 
Steer 7:46-:50 
39 Animals 
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9. This comparison reveals that of the 20 calves reweighed, gains were 
reflected in 90% (18 of 20) of the animal weights obtained during the 
investigation. Of the 19 cows and steers reweighed, gains were reflected in 
but 26% (5 of 19) of the weights obtained in the investigation. ... The sale 
weights of the calves were within a range of 39 to 106 pounds. The sale 
weights of the cows and steers were within a range of 880 to 1,913 pounds. 
All of the calves were weighed at the start and at the end of the investigation. 
All of the cows and steers were weighed during the middle stage of the 
investigation. (Finding 8; CX 13) It is more frequent that the weights of 
larger animals, such as cows and steers, will register less after check-weighing, 
than for the weights of smaller animals, such as calves, to register less after 
check-weighing because larger animals will void larger volumes prior to check- 
weighing. (Tr. 55) Both Mr. Gilbert and the Cooperative’s weighmaster, 
Mr. Sheldon, had executed, prior to January 14, 1988, acknowledgments that 
they had read the Administrator’s Instructions for Weighing Livestock.* (CX 
11, 23) 

10. The Administration’s employees concluded their on-site investigation 
on January 15, 1988, after having obtained access and made copies of 
Respondents’ various books and records, including consignment sheets, scale 
tickets, accounts of sale and buyers’ bills (Tr. 60), and after having observed 
the weighment conducted on that date by the Official Sealer of Columbia 
County, New York, Mr. Near, who was assisted by employees of Action Scale 
Company, Inc., previously engaged by Respondents to maintain its scale 
equipment. (Tr. 60-61) 

11. Mr. Near applied known test weights to the center of Respondents’ 
scale [January 15, 1988]. The readings from the scale’s instrumentation varied 
in the following increments: 


Test Weights Balance Weights Variance 
(Ibs.) (Ibs.) (Ibs.) 


50 4s -2 


100 99 -1 
200 -2 


“9 C.F.R. § 201.73-1. 
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Test Weights Balance Weights Variance 
(Ibs.) (Ibs.) Ibs. 


300 297 -3 
400 395 -5 
500 493 -7 
600 589 

700 690 

800 789 -11 
900 888 -12 
1000 988 

1500 1500 0 
2000 1991 -9 


Upon conclusion of this procedure [on January 15, 1988], Mr. Near 
condemned the scale for use during livestock sales until repairs could be 
completed. (CX 21) Subsequently, [the same day,] employees of Action Scale 
Company, Inc., entered an area below the scale’s platform and there 
discovered that bearing portions of the scale were dislodged. These were two 
suspension balls which were immediately returned to their proper sites. (Tr. 
327, 334; RX 7, 8) The record does not reveal the date or time this 
mechanical malfunction occurred, nor is there any evidence to support any 
inference as to when this event took place. [Moreover, P&S expert witness 
Mr. DiBernardo testified that there was no indication during the 
checkweighing on January 14, 1988, that the scale was binding, and, that even 
if the suspension balls were out, it would not have affected the test because 
the scale repeated numerous zero balances without adjustment (Tr. 64-65).] 

12. Thereafter, Mr. Near retested the scale on January 19, 1988, approved 
and sealed the devise for livestock weighments. (CX 22) 

13. The sale weights of livestock, as obtained on January 14, 1988, were not 
[shown] to be true and accurate. The Cooperative’s manager [Gilbert] 
suspected that the livestock weights were not accurate on [January 14, 1988]. 
(Tr. 57, 303-304, 434-437) [However, Mr. Gilbert did nothing about this until 
the checkweighing began, and then only offered to Mr. DiBernardo of P&S 
the theory that a frozen-manure bind caused the discrepancies in the first 
batch of check-weighed calves. Mr. Gilbert had no explanation for weight 
discrepancies in the later batches of check-weighed calves (Tr. 57-59).] 
Further subsequent investigation, on July 12, 1988, revealed that the scale’s 
suspension system had been equipped with improperly sized bearing balls. 
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(Tr. 174, 177, 180, . . .. 335) These balls caused, in the opinion of an expert, 
the balancing mechanism to transmit erratic weight values. (Tr. 181) 
[However, P&S expert DiBernardo testified that this did not affect the 
January 14, 1988, checkweighing (Finding 11).] Non-technicians, including the 
Cooperative’s management, could not have detected that the scale was ill- 
equipped in this fashion. (Tr. 182-18[4]) Hence, the Cooperative’s scale [may 
not have been] an accurate instrument for weighing livestock on January 14, 
1988. [However, this record does not contain evidence to show conclusively 
that it actually was inaccurate on January 14, 1988. Testing results obtained 
on a day after the checkweighing are not conclusive of the condition of the 
scale on test day. Moreover, mechanical irregularities in the scale were 
specifically found by Mr. DiBernardo of P&S not to affect the checkweighing 
(Finding 11).] 

14. The investigation on January 14, and 15, 1988, by the Administration 
revealed that the Cooperative paid consignors for livestock consignments 
based on non-true scale weights. [(Tr. 59-60, 71-72)] 

15. The investigation on January 14 and 15, 1988, by the Administration 
revealed that the Cooperative’s weighmaster did not balance the scale at least 
once during 15-minute periods during the Cooperative’s sale. (Tr. 50, 301- 
302) 

16. The investigation on January 14 and 15, 1988, by the Administration 
revealed that the Cooperative’s management utilized pre-numbered scale 
tickets in a non-sequential fashion. (Tr. [69,] 425-426) 

17. The Administration [is not required to give, and] did not give written 
notification to the Cooperative that the investigation conducted by the 
Administration on January 14 and 15, 1988, displayed that the Cooperative 
was using methods of weighing livestock and of conducting business which 
may have been violative of the Act and of the Administration’s regulations. 
(Tr. 296, 429) [However, the complaint alleging these very violations was filed 
on July 29, 1988.] 

18. The income of the Cooperative is dependent upon the commissions it 
earns by the sales of consigned property. It receives 8% of the auction price 
from members and 10% from non-members. (CX 18) There are 
approximately 620 farmer members of the Cooperative. (Tr. 314) Most of 
these members operate dairies and use the market to cull their herds of cows 
and calves, typically of but 1 or 2 animals a month. (Tr. [164-65)] Sales are 
conducted in the late afternoon and at night in order to accommodate these 
producers. ... There are no other livestock auction markets within at least 
40 miles of the Cooperative’s. (Tr. 276, 371-372; CX 26) [A livestock dealer 
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testified that the] Cooperative could not survive as a business entity should its 
business be suspended for 6 months. (Tr. 163-165) 


Statutes and Regulations 


These Respondents are alleged to have violated the Act in several specifics 
(7 US.CA. §§ 205, 208, 213(a), 221) (West 1980 and Supp. 1989). However, 
the crux of the allegations involved the inaccurate weighing of cattle, an 
activity prohibited in the following language: 


It shall be unlawful for any stockyard owner, market agency, or 
dealer to engage in or use any unfair, unjustly discriminatory, or 
deceptive practice or device in connection with determining whether 
persons should be authorized to operate at the stockyards, or with the 
receiving, marketing, buying, or selling on a commission basis or 
otherwise, feeding, watering, holding, delivery, shipment, weighing, or 
handling of livestock.° 


The Respondents are also alleged to have violated the Act’s following 
sections: 


All stockyard services furnished pursuant to reasonable request 
made to a stockyard owner or market agency at such stockyard shall be 
reasonable and nondiscriminatory and stockyard services which are 
furnished shall not be refused on any basis that is unreasonable or 
unjustly discriminatory: Provided, That in any State where the weighing 
of livestock at a stockyard is conducted by a duly authorized 
department or agency of the State, the Secretary, upon application of 
such department or agency, may register it as a market agency for the 
weighing of livestock received in such stockyard, and upon such 
registration such department or agency and the members thercof shall 
be amenable to all the requirements of this chapter, and upon failure 
of such department or agency or the members thereof to comply with 
the orders of the Secretary under this chapter he is authorized to 


7 US.C.A. § 213(a). 
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revoke the registration of such department or agency and to enforce 
such revocations provided in section 216 of this title.° 


(a) It shall be the duty of every stockyard owner and market agency 
to establish, observe, and enforce just, reasonable, and 
nondiscriminatory regulations and practices in respect to the furnishing 
of stockyard services, and every unjust, unreasonable, or discriminatory 
regulation or practice is prohibited and declared to be unlawful. 


(b) It shall be the responsibility and right of every stockyard owner 
to manage and regulate his stockyard in a just, reasonable, and 
nondiscriminatory manner, to prescribe rules and regulations and to 
require those persons engaging in or attempting to engage in the 
purchase, sale, or solicitation of livestock at such stockyard to conduct 
their operations in a manner which will foster, preserve, or insure an 
efficient, competitive public market. Such rules and regulations shall 
not prevent a registered market agency or dealer from rendering 
service on other markets or in occasional and incidental off-market 
transactions.’ 


Every packer, any live poultry dealer, stockyard owner, market 
agency, and dealer shall keep such accounts, records, and memoranda 
as fully and correctly disclose all transactions involved in his business, 
including the true ownership of such business by stockholding or 
otherwise. Whenever the Secretary finds that the accounts, records, 
and memoranda of any such person do not fully and correctly disclose 
all transactions involved in his business, the Secretary may prescribe the 
manner and form in which such accounts, records, and memoranda 
shall be kept, and thereafter any such person who fails to keep such 
accounts, records, and memoranda in the manner and form prescribed 
or approved by the Secretary shall upon conviction be fined not more 
than $5,000, or imprisoned not more than three years, or both.® 


$7 U.S.CA. § 205. 
77 U.S.CA. § 208. 


*7 U.S.CA. § 221. 
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The Act provides for [sanctions for] violations of its provisions in the 
following language: 


On and after July 12, 1943, the Secretary may require reasonable 
bonds from every market agency (as defined in this subchapter), every 
packer (as defined in subchapter II of this chapter) in connection with 
its livestock purchasing operations (except that those packers whose 
average annual purchases do not exceed $500,000 will be exempt from 
the provisions of this paragraph), and every other person operating as 
a dealer (as defined in this subchapter) under such rules and 
regulations as he may prescribe, to secure the performance of their 
obligations, and whenever, after due notice and hearing, the Secretary 
finds any registrant is insolvent or has violated any provisions of this 
chapter he may issue an order suspending such registrant for a 
reasonable specified period. Such order of suspension shall take effect 
within not less than five days, unless suspended or modified or set aside 
by the Secretary or a court of competent jurisdiction. If the Secretary 
finds any packer is insolvent, he may after notice and hearing issue an 
order under the provisions of section 193 of this title requiring such 
packer to cease and desist from purchasing livestock while insolvent, or 
while insolvent purchasing livestock except under such conditions as the 
Secretary may prescribe to effectuate the purposes of this chapter.’ 


The imposition of sanctions by Federal agencies is restricted by the 
Administrative Procedure Act. It provides: 


(a) This section applies, according to the provisions thercof, to the 
exercise of a power or authority. 


(b) A sanction may not be imposed or a substantive rule or order 
issued except within jurisdiction delegated to the agency and as 
authorized by law. 


(c) When application is made for a license required by law, the 


agency, with due regard for the rights and privileges of all the 
interested parties or adversely affected persons and within a reasonable 


°7 U.S.CA. § 204. 
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time, shall set and complete proceedings required to be conducted in 
accordance with sections 556 and 557 of this title or other proceedings 
required by law and shall make its decision. Except in cases of 
willfulness or those in which public health, interest, or safety requires 
otherwise, the withdrawal, suspension, revocation, or annulment of a 
license is lawful only if, before the institution of agency proceedings 
therefor, the licensee has been given-- 


(1) notice by the agency in writing of the facts or conduct 
which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance with 
all lawful requirements. 


When the licensee has made timely and sufficient application for a 
renewal or a new license in accordance with agency rules, a license 
with reference to an activity of a continuing nature does not expire 
until the application has been finally determined by the agency."° 


The Respondents are also charged with violations of the Administration’s 
regulations. These, 9 C.F.R. §§ 201.43, 201.49, 201.55, 201.71, 201.73, 201.73-1 
(1988), are reprinted as attachments to [complainant’s] counsel’s Proposed 
Findings filed May 22, 1989. 


Violations 


The Act calls for fair dealing at the nation’s stock markets and yards. This 
requires that those weighing livestock as a stockyard service, do so 
accurately.” 

The Report in the House of Representatives, which recommended passage 
of the Act,” advised that: 


5 U.S.CA. § 558. 
"7 US.CA. § 213(a). 


"H.R. Rep. No. 77, 67th Cong., 1st Sess. at 11 (1921). 
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Section 312 makes it unlawful for any stockyard owner . . . to engage 
in or use any unfair or deceptive practice in connection with the ... 
weighing, . . . in interstate or foreign commerce at a stockyard, of live 
stock. ... 


The Act of 1921 was substantially amended in 1957. The House Report,” 
which advanced this legislation, advised: 


The primary purpose of this Act is to assure fair competition and fair 
trade practices in livestock marketing and in the meatpacking industry. 
The objective is to safeguard farmers and ranchers against receiving 
less than the true market value of their livestock. . . . 


Those who provide stockyard services pursuant to the Act are considered 
to be "public utilities.". Denver Union Stock Yard Co. v. Producers Livestock 
Marketing Association, 356 U.S. 282, 78 S. Ct. 738, 2 L.Ed.2d 771 (1978). As 
such, a high regard for the public must be displayed by those who have posted 
their stockyards under the Secretary’s regulations established pursuant to the 
Act (7 U.S.C.A. § 203). Further, those who have posted performance bonds 
pursuant to the Act (7 U.S.C.A. § 204) have assured the public that business 


will be conducted on a level field and". . . on the square. .. .""* As a result, 
those who engage in the business of receiving livestock for sale on a 
commission basis to others, must operate as a fiduciary, Glover Livestock 
Commission Co. v. Hardin, 454 F.2d 109 (8th Cir. 1972), rev’d on other 
grounds, 411 U.S. 182, 93 S. Ct. 1455, 36 L.Ed.2d 142, reh’g denied, 412 US. 
933, safeguarding consignors from the receipt of less than the true market 
value upon the transfer of title to their property. Bosma v. U.S. Dep’t of 
Agriculture, 754 F.2d 804 (9th Cir. 1984). 

All who are engaged in the business of operating livestock auction markets 
and yards necessarily must rely upon scales and balances in order to 
determine the weights of consignments. The weights observed by those who 
sell and buy stock at these markets [are] the result of procedures controlled 
by the market operators. Consignors, most frequently, ranchers and farmers, 


“H.R. Rep. No. 1048, 85th Cong., Ist Sess. at 1 (1957). 


“This was one description of the effect that the Act was to obtain in the meat packing 
industry. See 61 Cong. Rec. 111868 (daily ed. May 27, 1921) (statement of Rep. Voight). 
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and consignees, most frequently meat packers, rely upon the accuracy of the 
market operator’s weighments in order to realize the profits of their labors. 
If weights are short, the consignors are cheated to the benefit of the 
consignees; if weights are long, the consignees are cheated [to] the benefit of 
the consignors. 

This Corporate Respondent has since at least 1947 (RX 33, 34) pursued 
its present business and, between 1983 and 1989 did so under the management 
of Mr. Gilbert. This business involved the receipt in interstate commerce of 
cattle and other livestock from producers in New York and Massachusetts for 
auction at the Chatham, New York, yard. 

The evidence in this case permits the conclusion that the protocol followed 
by the Cooperative, under Mr. Gilbert’s management, resulted in, at least, the 
sale of consignors’ property at reduced weights, and, hence, unbeknownst to 
them, at reduced values. On the evening of January 14, 1988, officials of the 
Packers and Stockyards Administration attempted to ascertain, by the 
collection of empirical data, that the scale values obtained during the sale of 
animals, could be duplicated, after the sale. This study resulted in the 
variances described in Finding 8, which . . . led to the conclusion that certain 
consignments were not weighed [according to the regulations]. The data and 
the testimony of the scale technicians permit the conclusion that the 
Cooperative’s scale was [perhaps] malfunctioning on the evening it was 
tested. ... There is no evidence to permit a conclusion as to when this failure 
occurred. Hence, the scale when observed by these [Administration] officials, 
both during and subsequent to the sales process, can be best described as 
having functioned [in a manner permitting a determination as to whether 
respondent’s weighing practices were correct, because the government’s 
objective was to check weighing practices, and not to determine if the scale 
was] lacking the capacity, according to the testimony of the Administration’s 
officials, to provide readings of true and accurate weights. (Tr. 86,'° 495- 
496°) [Consistent, albeit inaccurate weights, would still allow P&S 
inspectors to determine that respondents’ weighing practices violated 
regulations. These inspectors did not testify that the scale was unable to 


‘SBy Mr. [Di]Bernardo: "I don’t believe anyone could tell you the true weight of the animal." 


“By Mr. Pichard, the Administration’s . . . sanction witness: "Well, at that time, during the 
conduct of this investigation, we were not attempting to determine the true weights of those 
animals. We were checking on the weighing practices at the market." 
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provide consistent weights; rather, the inspectors found the scale consistently 
able to zero balance, with no apparent binds.] 

Thus, ... the facts in this case permit the inference that some livestock 
were sold on short-weights, ... a violation of the Act, which at section 
312[(a)]"’ imposes the obligation upon the Cooperative to avoid unfair 
weighing practices. It is the duty of the Cooperative to adequately maintain 
and operate its scale in order to fairly treat all who trade at the market. The 
facts that officers of the Cooperative relied upon others to perform these 
functions (Finding 7), . . . do not relieve the Cooperative of its responsibilities 
to fairly operate its market. 

The Respondents’ failure to correctly operate its scale constitutes the 
gravamen of the Administration’s complaint. Additionally, certain 
consequences flow from the failure to correctly weigh livestock. These include 
a finding that consignors were paid on inaccurate weights, and such constitutes 
a violation not only of the Act at section 312(a),’* but, because these 
payments were based in inaccurate records, also violations of section 401 of 
the Act.’ Further, specific Findings (15 and 16) are entered herein, which 
establish non-compliance with the Department’s regulations by employees of 
the Cooperative. These permit the conclusion that the Cooperative also 
violated 9 C.F.R. §§ 201.49, 201.55, 201.71, 201.73, and 201.73-1. 


Sanctions 


The Administrative Procedure Act assures that sanctions may not be 
imposed except as authorized by law.” In this matter, complaint counsel 
seek the entry of a cease and desist order, which is authorized by the Act at 
section 312(b).7 Accordingly, an order shall be entered directing the 


"This is 7 U.S.C.A. § 213(a). 


**7 U.S.C.A. § 213(a). It may also be said that violations of the Act at section 304 (7 
U.S.C.A. § 205) and at section 307 (7 U.S.C.A. § 208) have occurred based upon the 
discrimination favoring buyers of short-weighed calves. 


"7 US.CA. § 221. 
5 U.S.C.A. § 558(a). 


"7 U.S.C.A. § 213(b). 
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Respondents to avoid future violations of the Act and regulations in five 
specifics. George W. Saylor, P&S 5753, 44 Agric. Dec. 2238, 2664 (September 
1985); Larry W. Peterman, P&S 5979, 42 Agric. Dec. 1848, 1869-1870 
(December 1983), aff'd, 770 F.2d 888 (10th Cir. 1985). 

Complaint counsel also seck the suspension of the Cooperative’s 
registration as a market agency engaged in the business of selling livestock on 
a commission basis for a 6-month period. This suspension would be 
authorized by an amendment to the Act expressed at 7 U.S.C.A. § 204. 
Complaint counsel’s position, which, if adopted, would cause the Cooperative 
to close its doors to the livestock trade for this time period, is based upon the 
testimony of an official of the Administration, Mr. Pichard, who recommended 
this sanction upon the following factors, and no others:” 

1. The presence of warning letters sent to the Cooperative in 1969, 1972, 
1973 and 1983;” 

2. The seriousness of false weighing livestock; 

3. The deterrent effect that a substantial suspension would have on the 
other members of the industry; 

4. The nature of the Cooperative’s structure, i.e., a farmers’ cooperative; 

5. The financial strength of the Cooperative; and 

6. The availability of other livestock marketing outlets in the area. (Tr. 
150) 

While the Administration may advance recommendations of this character, 
such are not binding without analysis and review. . . . The letter addressed to 
the Cooperative in 1983,” which was in fact received by Mr. Gilbert, referred 
to specific deficiencies which were [claimed to be] corrected by the 
Respondents. (CX 10) Complaint counsel, and Mr. Pichard [, properly] 
characterize these letters as constituting a "warning" to Respondents, thereby 
meeting the requirements of the Administrative Procedure Act (5 U.S.C.A. § 
558(c)(1)), and the Rules of Practice Governing Formal Adjudicatory 
Administrative Proceedings at 7 C.F.R. § 1.133(b)(2). ... [Footnote 25 
omitted by Judicial Officer.] 


These recommendations are not controlling. Spencer Livestock Comm'n Co. and Mike 
Donaldson, 46 Agric. Dec. 268, 447 (1987), aff'd, 841 F.2d 1451 (9th Cir. 1988). 
See Finding 5. 


“The Department does not recognize the existence of a “statute of limitations" applicable 
to... warning letters... . 
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... [The Parchman] case (Parchman v. U.S. Dep’t of Agriculture, 852 F.2d 
858 (6th Cir. 1988)) points out that scale operations in livestock markets 
require accuracy and that the Administration’s registrants [assume] the 
responsibilities to insure the proper and accurate use of weighing devices. 
The case also held that the Administration’s 1984 letter to a stockyard 
operator advising it of this requirement, did give ample opportunity to the 
operator to correct deficiencies and obtain general compliance with the Act, 
prior to the commencement 13 months later, of the Administration’s action.* 
In this present case, the Respondents are indeed found to have avoided their 
general responsibilities to maintain and operate the auction’s scale so as to 
obtain accurate weights, and hence, are found to have violated the Act. [The] 
"letters of notice" ... meet the requirements of 5 U.S.C.A. § 558(c)(1), 
ae 
The Administrative Procedure Act provides that "[e]xcept in cases of 
willfulness or those in which public health, interest or safety requires 
otherwise, .. ."”’ a suspension of a license may not be achieved absent a 


warning letter and a chance to remedy a defective condition. The Act thus 
introduces the ... "wilfulness" element to sanction cases, ... [and here] 
"letters of notice" of 1969, 1972, 1973 and 1983 (Finding 5) were of such a 


character as to constitute sufficient warning, satisfying the requirements of 5 
U.S.C.A. § 558(c).... Parchman v. U.S. Dep’t of Agriculture, 852 F.2d 858 
(6th Cir. 1988)... . 

... [T]he failure to accurately weigh livestock is an extremely serious 
offense. Hutto Stockyard, Inc., et al., P&S 6933, 48 Agric. Dec. 
(April 19, 1989) [, aff'd in part, rev’d in part, vacated in part, and remanded, 
903 F.2d 299 (4th Cir. 1990), final decision on remand, 49 Agric. Dec. __ 
(Sept. 7, 1990) (Final Decision on Remand attached as Appendix II)]}; Floyd 
Stanley White, P&S 6472, 47 Agric. Dec. [229 (1988), aff'd per curiam, 865 F.2d 
262 (6th Cir. 1988) (text in WESTLAW)]. The suspension of the 
Cooperative’s registration is an exercise of authority by the Administration to 
assure that this respondent adheres to the requirements of the Act. Daniels 
v. U.S., 242 F.2d 39, 42 (7th Cir.), cert. denied, 354 U.S. 939, 77 S. Ct. 1402, 
1 L.Ed.2d 1538, reh’g denied, 355 U.S. 852, 78 S. Ct. 9, 2 L.Ed.2d 61 (1957). 


*See, Robert E. Parchman, et al., 46 Agric. Dec. 791 [(1987), aff'd, 852 F.2d 858 (6th Cir. 
1988) (attached as Appendix I)]. 


75 U.S.C.A. § 558(c). 
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The failure of the Cooperative to attend to its duties, and then to trade on 
that failure, must lead to the appropriate sanction, whether the failure was 
intentional and flagrant or not. Butz v. Glover Livestock Commission Co., Inc., 
411 USS. 182, 187, 93 S. Ct. 1455, 36 L.Ed.2d 142 (1973). [Also, see Additional 
Conclusions by the Judicial Officer, infra.] This sanction is authorized by the 
Administrative Procedure Act” and is ordered [pursuant to the Packers and 
Stockyards Act] upon the public’s interest in maintaining fair weighing 
practices in the nation’s livestock markets. 

The maintenance of true and accurate weights has long been a matter of 
public concern. Indeed, the Congress has been delegated [constitutional] 
authority to establish uniform weights. U.S. Const. art. I, § 8. Uniform 
specimens of weights were delivered by the Secretary of the Treasury to the 
Governors of each of the then existing States, in an effort to obtain common 
expressions in commerce, pursuant to Joint Congressional Resolution of the 
24th Congress adopted on June 14, 1836, 5 Stat. 133, Sess. I, Res. 7. Statutes 
displaying the states’ police powers in legislation requiring uniform weights are 
proper and constitutional manifestations of authority. Hauge v. City of 
Chicago, 299 U.S. 387, 57 S. Ct. 241, 81 L.Ed. 297 [(1937)]; General Mills, Inc. 
v. Jones, 530 F.2d 1317 (9th Cir. 1975), aff'd, 430 U.S. 519, 97 S. Ct. 1305, 51 
L.Ed.2d 604, reh’g denied, 431 U.S. 925, 97 S. Ct. 2201, 53 L.Ed.2d 240 
[(1977)]. Indeed, the weights used by the Official Sealer of Columbia County, 
New York, on January 16, 1988, were authorized by New York statute. N.Y. 
Agric. and Mkts. Law §§ 178-184 (McKinney 1989) (West 1972 and Supp. 
1989). See New York State Food Merchants’ Ass’n v. Grant, 312 N.Y.S.2d 600 
[(1970)}. Liberal construction is afforded statutes intended to protect the 
public from short-weighing practices. Jones v. Rath Packing Co., 430 U.S. 519, 
97 S. Ct. 1305, 51 L.Ed. 604, reh’g denied, 431 U.S. 925, 97 S. Ct. 2201, 53 
L.Ed.2d 240 [(1977)]; Ex parte Fujii, 207 P. 537, 539 (Cal. 1922). Consumers’ 
rights to know the weights of purchases flow from legislative power to protect 
public health, safety and general welfare. Cresci v. Brock, 225 P.2d 685 (Cal. 
Dist. Ct. App. 1951). Felony convictions are properly attached to short- 
weighing statutes as an appropriate exercise of police powers. House v. 
Mayes, 219 US. 270, 31 S. Ct. 234, 55 L.Ed. 213 [(1911)]. The public interest 


85 U.S.CA. § 558(c): "[E]xcept in cases of willfulness or those in which public health, 
interest, or safety requires otherwise the withdrawal, suspension . . . of a license is lawful only 
if... the licensee has been given (1) notice ...; and (2) opportunity to demonstrate ... 
compliance. . . .” 
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is served by the prevention of sales upon the utterance of misleading 
statements. Gimbel Bros. v. FTC, 116 F.2d 578 (2d Cir. 1941); Parke, Austin 
& Lipscomb, Inc. v. FTC, 142 F.2d 437 (2d Cir.), cert. denied, 323 U.S. 753, 65 
S. Ct. 86, 89 L.Ed. 603 (1944). The Consumer Price Index, a universal 
measure of basic domestic change, is calculated upon the sale of products, 
including meats, at uniform weights, The Kroger Co., 98 F.T.C. 639 (1981). 
And, the Federal Trade Commission requires honest advertising, and sale, in 
interstate commerce of quantities of products by weight, including meats, 
Nevada Meats, Inc., 84 F.T.C. 493 (1974); Seekonk Freezer Meats, Inc., et al., 
82 F.T.C. 1025 (1973), show cause order, [54 Fed. Reg. 7204 (1989)]. 

In Swift & Co. v. Wickman, 230 F. Supp. 398 (S.D.N.Y. 1964), appeal 
dismissed, 382 U.S. 111, 86 S. Ct. 258, 15 L.Ed.2d 194 [(1965)], aff'd, 364 F.2d 
241 [(2d Cir. 1966)], cert. denied, 385 U.S. 1036, 87 S. Ct. 776, 17 L.Ed.2d 683 
[(1967)], distributors of poultry to customers in New York sought to enjoin the 
application by the New York Commissioner of Agriculture and Markets of 
portions of that State’s code. The three-judge District Court, by Judge 
Friendly, Circuit Judge, dismissed the action, at 402, as follows: 


Protection of the public against false weights and measures or 
misleading statements about them is one of the oldest exercises of 
governmental regulatory power. "The control of weights and measures 
appears in the Anglo-Saxon laws, and in legislation during the next 
thousand years." Plucknett, A Concise History of the Common Law 
(1956), 448 fn. 2. The barons of the 13th century considered the 
subject sufficiently important for mention in the 35th Chapter of 
Magna Carta. [Footnote omitted.] A weighing house where goods 
brought into and out of the city of New Amsterdam "subject to the 
measure either of the Skepel or Weight" must be weighed and 
measured "by the sworn Weighmaster and Measurer," see O’Callaghan, 
Laws and Ordinances of New Netherlands, 174-175 (1868), was 
established in 1654; the local New York sealers, of whose activities 
Swift and Armour complain, can be traced back to the Act of June 19, 
1703, Laws of the Colony of New York, 554. 


Short-weighing of livestock has been persistently pursued by the 
Department of Agriculture as a practice inimical to the public interest and 
contrary to the Packers and Stockyards Act. Livestock Marketers, Inc., and 
Paulk & Batten Livestock Company, Inc. v. United States of America, 558 F.2d 
748 (Sth Cir. 1977); Glover Livestock Commission Co., Inc. v. Hardin, 45 F.2d 
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109 (8th Cir.); rev’d on other grounds, 411 U.S. 182, 93, S. Ct. 1455, 36 L.Ed.2d 
142, reh’g denied, 412 U.S. 933 (1972); Trenton Livestock, Inc., 32 Agric. Dec. 
499, 511 [(1974), affd per curiam], 510 F.2d 966 (4th Cir. 1975) 
[(unpublished)]. Suspension of stockyards’ registrations have been consistently 
ordered upon failures of those owning public stock scales to maintain and 
operate the mechanical and electronic equipment in such a manner as to 
obtain true and correct weights. Hutto Stockyards, Inc., et al., P&S 6933, 48 
Agric. Dec. __ (April 19, 1989) [, aff'd in part, rev’d in part, vacated in part, 
and remanded, 903 F.2d 299 (4th Cir. 1990), final decision on remand, 49 
Agric. Dec. __ (Sept. 7, 1990) (see Appendix II)]; Gary Chastain and Jim 
Lewis, P&S 6606, 47 Agric. Dec. [395], aff'd per curiam, 860 F.2d 1086 (8th 
Cir. 1988) (unpublished); Floyd Stanley White, P&S 6472, 47 Agric. Dec. [229, 
aff'd per curiam, 865 F.2d 262 (6th Cir. 1988) (text in WESTLAW)]. 

The imposition of a period of suspension is appropriate, for the public 
interest in the conduct of commerce on the basis of true and accurate weights 
need[s] be certain. Perspectives of the historical significance attached to 
common standards, and reviews of statutory and interpretative manifestations 
lead to the conclusion that the maintenance of true and correct weighing 
procedures is in the public interest. Hence, steps must be taken to protect 
"... square dealing . . ." in the nation’s livestock markets. 

In order to determine the duration of the suspension which the 
Cooperative shall endure, the remaining factors which were considered by the 
Department’s sanction witness, Mr. Pichard, must be evaluated; these relate 
to the deterrent effect a suspension will have upon other potential [violators], 
the nature of the Cooperative’s business and its financial strength; and the 
availability [of] alternative livestock markets. 

The deterrent effect, which a significantly stiff sanction may have upon the 
law-abiding entities of the livestock industry, is considered to be a valid 
objective in the punishment of these Respondents. [See] Robert F. Johnson, 
P&S 6677, [48 Agric. Dec. _, slip op. at 18 (Feb. 29, 1989); George W. 
Saylor, P&S 5753, 44 Agric. Dec. 2238, 2644-2660 (1985); Samuel Esposito, 38 
Agric. Dec. 613, 624-65 (1979); and James J. Miller, 33 Agric. Dec. 53, 64-80 
(1974), aff'd per curiam sub nom. Miller v. Butz, 498 F.2d 1088 (Sth Cir. 1974). 
The theory supporting this policy has been expressed by the Department’s 
Judicial Officer in Spencer Livestock Commission Co. and Mike Donaldson, 46 
Agric. Dec. 268, 440 [(1987), aff'd, 841 F.2d 1451 (9th Cir. 1988)], as follows: 


[I]t is more important to the general welfare of society to consider the 
effect that a sanction will have on other potential violators than to 
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consider the sanction needed to prevent the particular individual from 
again violating the law. In fact, it is not uncommon to have certain 
types of offenses committed where “there will practically never be an 
individual preventive need for punishment" and yet punishment "is 
necessary for general prevention." [Footnote omitted.] 


Whether punishment achieves the objective of deterring others from 
violating the law is questioned by some authorities [footnote omitted], 
but affirmed by many others. 


However, the Department’s severe sanction policy is not universally 
endorsed, for sanctions must be considered on a case-by-case basis. Spencer 
Livestock Commission Co. v. Dep’t of Agriculture, 841 F.2d 1451, 1456 n. 3 (9th 
Cir. 1988). Indeed [, it has been said that] the imposition of a severe sanction 
has been considered appropriate only in those cases where violations may be 
deemed to be intentional, flagrant, or serious, or where the perpetrators are 
aware of the unlawful character of their actions, Farrow v. U.S. Dep’t of 
Agriculture, 760 F.2d 211, 216 (8th Cir. 1985).” More recently, 16 years 
following Butz v. Glover Livestock Comm’n Co., Inc., 411 U.S. 182, 187, 93 S. 
Ct. 1455, 36 L.Ed.2d 142 (1973), and based on Farrow, id., it has been held 
that the “[mJere violation of the Department’s regulations is insufficient by 
itself to establish the intentional or flagrant conduct necessary to justify severe 
sanctions." Western States Cattle Co. v. U.S. Dep’t of Agriculture, 880 F.2d 88, 
91 (8th Cir. 1989). 

In the present matter, the facts reveal that the Respondents . . . operated 
the Cooperative’s scale in a manner which failed to obtain true weights 
(Findings 8, 11, 13) thereby violating the Act, a violation which is considered 
serious. Therefore, based upon the precedent of the Department’s cases, 
previously cited, the Cooperative will be suspended from the operation of its 
auction market [, and Mr. Gilbert will not be registered or permitted to work 
for another person subject to the Act] for a significant finite period. 

The auction market is the principal business function of the Cooperative, 
which is the creature of its 620 members. (Finding 18) The Cooperative’s 
primary venture is to provide an outlet for the occasionally available milking 


The Judicial Officer has indicated, Gerald F. Upton, 44 Agric. Dec. 2861, 2867 (1985), that 
Farrow v. U.S. Dep't of Agriculture, 760 F.2d 211 (8th Cir. 1985) will not be followed, even in 
cases arising in the Eighth Circuit. 
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stock or surplus calves from dairy herds. It is not an intense profit center for 
its members and no one member has any voting interest in the Cooperative 
greater than any other member. It is not possible for any individual to 
accumulate any control greater than any other person. Therefore, this 
marketing Cooperative is inherently thinly capitalized and operated at slight, 
if any, profit. (RX 31, 32, 33) 

The Cooperative does not exclude non-members from its premises and 
services. It is a public market and all who wish to trade are admitted. It has 
operated continuously since 1947 (RX 34) and according to its bylaws 
"handles" only livestock and farm produce at its weekly auctions. (RX 33) 
This auction is the only establishment providing livestock selling services 
within a 40-mile radius of its location. (Finding 18) Farmers are dependent 
upon the market to perform an important economic function and use the 
market as [a] significant source [of] immediate cash. Therefore, the 
suspension of the Cooperative for any period of time will have an adverse 
impact upon the farmers of New York and Massachusetts, and, it is for this 
reason that the duration of the hereinafter ordered suspension is limited to 
[90] days. 

. . . [T]he Department [does not seek] the imposition of civil penalties. . . . 


The Department’s complaint would suspend "... the Respondents as 
registrants under the Act, . . ." a penalty the Department would thus apply [to] 
Mr. Gilbert... . 


Conclusions 
Respondents have violated the Act as expressed at 7 U.S.C.A. §§ 205, 208, 
213(a), 221 and the Department’s regulations as expressed at 9 C.F.R. §§ 
201.49, 201.55, 201.71, 201.73, 201.73-1. 
ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent Coop contends that the evidence does not adequately support 
the ALJ’s findings of fact, but there is much more than a preponderance of 
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the evidence, which is all that is required.” The ALJ correctly found that 
respondents committed the violations alleged in the complaint, and properly 
suspended respondent Coop. However, in view of the serious nature of 
respondents’ violations, together with all the relevant circumstances, including 
prior precedents, I am increasing the suspension period to 90 days, and 
prohibiting respondent Gilbert from being registered, or working for another 
person subject to the Act, during that period. 

I am in basic agreement with Complainant’s Appeal (hereafter "CA"), as 
to the need for a more severe sanction in this case. 

First, it is important to understand the purpose of a checkweighing 
investigation. The ability to determine the weight of livestock to be sold 
requires a machine (a scale) and a person to operate it. Irregularity in either 
of these two variables (separately or together) can cause the farmer to receive 
less than the true value of his or her livestock, which is prohibited by the Act. 
A scale is checked for accuracy, irrespective of the person operating it, by the 
placement and recordation of dead weights of known amounts in various 
places on the scale platform. Indeed, the record reveals many instances where 
private companies, and New York State authorities, performed such 
examinations of the scale in question. 

We are not here concerned with accuracy of the scale. 

A checkweighing investigation seeks to determine, on the other hand, 
whether the other variable—thee person operating the scale—is following the 
protocol in the regulations. This point is illustrated by the aborted 
checkweighing of September 6, 1984; when P&S learned that the weighmaster 
(Mr. Sheldon) had had no training, the checkweighing did not proceed (Tr. 
75-77) (Finding 5). Obviously, if P&S was there to determine if the scale was 
giving a "true and accurate weight," Mr. Sheldon’s experience level would have 
been irrelevant, and P&S would have proceeded to check the accuracy of the 
scale. 

Thus, I adopt as my own the complainant’s entire argument on this point 
set forth in the CA, at part C(1) (pp. 24-28) (not reprinted here to save 
space). I find that the evidence of record does not show the scale "erratic" on 
January 14, 1988; but on the contrary, that P&S determined that the scale 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); Jn re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); Jn re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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repeatedly gave a zero balance during checkweighing, and that there were no 
binds (Tr. 64). The Initial Decision (pp. 16-17) has been modified to reflect 
the above, as has Finding 11. 

In the Initial Decision (pp. 19-22), the ALJ’s analysis of the letter 
notices/willfulness issue erroneously concludes that complainant abandoned 
the willfulness issue, that the 1983 and earlier warning letters were too 
remote, and that, in any event, another warning letter was necessary as to the 
January 14, 1988, violation. 

Essentially, the ALJ disapproves of the Department’s method of applying 
the APA’s section 558 (5 U.S.C. § 558(c)(1)) in these types of cases, in which 
P&S often will send a letter notice prior to a checkweighing investigation. 
Respondents received several warnings by Ictter notice (the last of which was 
only 42/3 years prior to the present violations), all of which the ALJ 
apparently decided were too remote in time to the January 14, 1988, 
checkweighing investigation. 

However, there is no statute of limitations in section 558(c) on letter 
notices. (But see Hutto Stockyard, Inc. v. USDA, 903 F.2d 299, 304 (4th Cir. 
1990)). Thus, the ALJ is furnishing a time limitation to 558(c) not put there 
by Congress. In addition, the May 13, 1983, warning letter based on the 
identical type of violations found here (CX 9) is not too remote, even if there 
were an implied time limit. Moreover, the Act does not ascribe guilt by virtue 
of the warning letter; it only allows the Department to show that the 
proscribed conduct occurred, and thus make its case, without having to prove 
the willfulness thereof. That is, a letter notice does not transform proscribed 
conduct into willful conduct; rather, it removes willfulness as an issue. 

The ALJ’s view that even if the latest warning letter is held to be timely, 
complainant was, nonetheless, required to send another warning letter as to 
the January 14, 1988, violations, before filing 4 complaint, is contrary to the 
express language of the Administrative Procedure Act, and prior precedents. 
E.g., Parchman v. USDA, 852 F.2d 858, 865 (1988) (attached as Appendix I); 
In re American Fruit Purveyors, Inc., 30 Agric. Dec. 1542, 1576-82 (1971). 

It appears that the ALJ’s conclusions as to the notices/willfulness issue 
may have been based on the mistaken belief that the checkweighing 
investigation is done to determine if the scale is giving true and correct 
weights. The ALJ emphasized the condition of the scale; e.g., "that the scale 
was working well on December 3, 1987," and that the scale had been endorsed 
by New York State authorities (which is not true) "just five weeks prior to the 
Administration’s checkweighing on January 14, 1988" (Initial Decision at 21). 
However, as pointed out above, the checkweighing here is to assess 
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respondents’ weighmaster’s compliance with the prescribed procedures for 
livestock weighing—that is, the scale is not the focus, the person 
(weighmaster) is the focus. 

Interestingly, the ALJ found other grounds—"the public interest"—upon 
which to base a suspension sanction for weighing and selling livestock at other 
than true and correct weights; and mentions the gravamen of the checkweighing 
investigation (weighing procedures) as also being in the public interest, as 
follows (id at 26) (emphasis added): 


The imposition of a period of suspension is appropriate, for the 
public interest in the conduct of commerce on the basis of true and 
accurate weights need be certain. Perspectives of the historical 
significance attached to common standards, and reviews of statutory 
and interpretative manifestations lead to the conclusion that the 
maintenance of true and correct weighing procedures is in the public 
interest. Hence, steps must be taken to protect "... square dealing 
..." in the nation’s livestock markets. 


One could not gainsay a strong "public interest" component herein. 


However, since no court has yet held that a suspension order may be issued 
in false weighing cases under the Packers and Stockyards Act, absent 
willfulness or a warning letter, I do not rely solely on "public interest" grounds 
(however strong) to affirm the suspension sanction herein, because I find that 
the letter notices fulfill the "warning" requirements of section 558(c). 
Moreover, there is much more than enough evidence in this record to infer 
willfulness. For instance, the testimony (Tr. 52-53, 99, 100, 109) reveals that 
the scale on the date of the checkweighing was back-balanced by 5 pounds, 
which is always strong evidence of deliberate false weighing (see, Campbell, 
The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law 272 (1981 and 1989 Cum. Supp.) (emphasis added)): 


In a check weighing investigation, Packers and Stockyards scales and 
weighing specialists reweigh a number of livestock at a market, 
generally at the conclusion of a sale.‘ They begin the check weighing 
by balancing the scale to determine whether it is properly balanced. 
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**The regulations require regulated persons to reweigh livestock or 
live poultry on request of duly authorized representatives of the 
secretary. 9 CFR §§201.76, .109. 


A back-balanced scale is always strong evidence of deliberate false 
weighing since a livestock scale will generally become over-balanced 
rather than back-balanced due to the accumulation of debris on the 
scale” 


‘In re Muchlenthaler, 37 Agric Dec 313, 325, affd mem, 590 F2d 
340 (8th Cir 1978); In re Burrus, 36 Agric Dec 1668, 1687-89 (1977), 
affd per curiam, 575 F2d 1258 (8th Cir 1978); In re Cordele Livestock 
Co, 36 Agric Dec 1114, 1130 n 5 (1977), affd mem, 575 F2d 879 (Sth 
Cir 1978); In re Overland Stockyards, Inc, 34 Agric Dec 1808, 1816 
(1975); In re Columbus-Muscogee Livestock Auction, Inc, 31 Agric Dec 
63, 77 (1972). 


If the check weighing reveals a back-balanced scale and false 
weights, the fact that all of the animals were not short weighed by the 
amount of the back-balanced scale does not detract from the agency’s 
case since it is easy to weigh animals by an amount different from that 
which would be expected from the back-balanced condition of the 
scale.” 


“In re Unionville Sales Co, 38 Agric Dec 1207, 1211 (1979) 
(remand order); Jn re Muchlenthaler, 37 Agric Dec 313, 327-30, affd 
mem, 590 F2d 340 (8th Cir 1978); In re Cordele Livestock Co, 36 Agric 
Dec 1114, 1130 (1977), affd mem, 575 F2d 879 (Sth Cir 1978); In re 
Livestock Marketers, Inc, 35 Agric Dec 1552, 1558 (1976), affd per 
curiam, 558 F2d 748 (Sth Cir 1977), cert denied, 435 US 968 (1978); In 
re Trenton Livestock, Inc, 33 Agric Dec 499, 513 (1974), affd mem, 510 
F2d 966 (4th Cir 1975). 
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Similarly, inconsistent weighing results, e.g., some animals not short 
weighed and some animals short weighed much more than others, does 
not detract from the agency’s case." 


“\In re Unionville Sales Co, 38 Agric Dec 1207, 1211 & n 5 (1979) 
(remand order). 


In the Department’s routine analysis of the behavior which is determined 
to fulfill the willfulness standard, it is not even necessary that the conduct be 
“intentional or flagrant," it can be merely "negligent or careless," and this has 
long been the case, as was pointed out in Rodman (In re Rodman, 47 Agric. 
Dec. 885, 920-22 (1988)), as follows: 


V. Respondents’ Violations Were Willful. 


Under the Administrative Procedure Act, a suspension order cannot 
be issued unless the violations were willful or a prior warning letter was 
sent. Specifically, the Act provides (5 U.S.C. § 558(c)): 


Except in cases of willfulness or those in which public health, 
interest, or safety requires otherwise, the withdrawal, suspension, 
revocation, or annulment of a license is lawful only if, before the 
institution of agency proceedings therefor, the licensee has been 
given-- 


(1) notice by the agency in writing of the facts or conduct 
which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance 
with all lawful requirements. 


Respondents’ violations were willful, within the meaning of that 
term in the Administrative Procedure Act. As stated in George 
Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir. 1974): 


Moreover, the "second chance" doctrine would apply only if 
the violations had not been willful. It is clear enough that under 
§ 9(b), doing an act which is prohibited and doing it 
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intentionally "irrespective of evil motive or reliance on erroneous 
advice" or “acts with careless disregard of statutory 
requirements" are willful. See Goodman v. Benson, 286 F.2d 
896, 900 (7th Cir. 1961); see also United States v. Illinois 
Central Railroad Co., 303 U.S. 239, 243, 58 S.Ct. 49, 82 L.Ed. 
518 (1938). 


Similarly, in Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961), 
the court held: 


Petitioner urges his denial of trading privileges amounted to 
a suspension of a license, and that section 9(b) of the 
Administrative Procedure Act, 5 U.S.C.A. § 1008(b), was 
violated. We do not reach that question for the same section 
excludes cases of wilfulness. We hold the petitioner’s conduct 
was wilful within the meaning of section 9(b) of the 
Administrative Procedure Act. We think it clear that if a person 
1) intentionally does an act which is prohibited,--irrespective of 
evil motive or reliance on erroneous advice, or 2) acts with 
careless disregard of statutory requirements, the violation is 
wilful. Eastern Produce Co. v. Benson, 3 Cir., 278 F.2d 606, 
609. 


See also, Finer Foods Sales Co. v. Block, 708 F.2d 774, 778 (1983); 
American Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 374 (Sth 
Cir. 1980) (per curiam), cert. denied, 450 U.S. 997 (1981). The 
definition of willful under the Administrative Procedure Act is 
discussed at length in Jn re Shatkin, 34 Agric. Dec. 296, 297-314 (1975). 
The cited pages from Shatkin are set forth as Appendix A to this 
decision.” 


"'Shatkin explains (34 Agric. Dec. at 306-14) that the decision in 
Economou v. USDA, 494 F.2d 519 (2d Cir. 1974), which held that the 
violations under the Commodity Exchange Act were not willful because 
the “customary warning letter" was not sent, is erroneous because it 
nullifies the willfulness exception in the Administrative Procedure Act. 
Furthermore, it is not the practice (or custom) under the Packers and 
Stockyards Act to send a warning letter, in the case of serious 
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violations. See, e.g., Campbell, The Packers and Stockyards Act 
Regulatory Program, in 1 Davidson, Agricultural Law 271 (1981 and 
198[9] Cum. Supp.); Jn re White, 47 Agric. Dec. [229, 306, aff'd per 
curiam, 865 F.2d 262 (6th Cir. 1988) (text in WESTLAW)}]; In re 
DuQuoin Packing Co., 41 Agric. Dec. 1367, 1381 n.2 (1982); and Jn re 
Cordele Livestock Co., 36 Agric. Dec. 1114, 1135 (1977), affd per 
curiam, 575 F.2d 879 (Sth Cir. 1978). My decision in Jn re Economou, 
32 Agric. Dec. 14 (1973), rev’d, 494 F.2d 519 (2d Cir. 1974), explaining 
that Arthur N. Economou willfully failed to meet the minimum 
financial requirements of the Commodity Exchange Act by puffing up 
assets and underreporting liabilities in transactions with commonly 
controlled companies, including the American Board of Trade, had it 
not been reversed by the court, would have sounded the death knell of 
the American Board of Trade (according to Mr. Economou (32 Agric. 
Dec. at 125)), before investors put in about $79 million. The American 
Board of Trade recently went broke costing investors about $49 million. 
See The Wall Street Journal, Feb. 3, 1987, at 50, col. 3. 


Finally, in Butz v. Glover Livestock Commission Co., 411 U.S. 182, 


186-88 (1973), the Court expressly held that registrants may be 
suspended under the Packers and Stockyards Act (7 U.S.C. § 204) for 
negligent or careless violations that are not intentional or flagrant, 
stating: 


The Secretary may suspend “for a reasonable specified period" 
any registrant who has violated any provision of the Act. 7 
U.S.C. § 204. Nothing whatever in that provision confines its 
application to cases of “intentional and flagrant conduct" or 
denies its application in cases of negligent or careless violations. 
Rather, the breadth of the grant of authority to impose the 
sanction strongly implies a congressional purpose to permit the 
Secretary to impose it to deter repeated violations of the Act, 
whether intentional or negligent. Hyatt v. United States, 276 
F.2d 308, 313 (CA 10 1960); G.H. Miller & Co. v. United States, 
260 F.2d 286 (CA 7 1958); In re Silver, 21 Agric. Dec. 1438, 1452 
(1962).° The employment of a 
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*It is by no means clear that respondent’s violations were 
merely negligent. The hearing examiner found that respondent 
had “intentionally” underweighed livestock, and the Judicial 
Officer stated: "We conclude then, as did the hearing examiner, 
that respondent wilfully violated . . . the act." (Emphasis added.) 
"Wilfully" could refer to either intentional conduct or conduct 
that was merely careless or negligent. It seems clear, however, 
that the Judicial Officer sustained the hearing examiner’s finding 
that the violations were “intentional.” 


sanction within the authority of an administrative agency is thus 
not rendered invalid in a particular case because it is more 
severe than sanctions imposed in other cases. FCC v. WOKO, 
329 U.S. 223, 227-228 (1946); FTC v. Universal-Rundle Corp., 
387 U.S., at 250, 251; G.H. Miller & Co. v. United States, supra, 
at 296; Hiller v. SEC, 429 F.2d 856, 858-859 (CA 2 1970); 
Dlugash v. SEC, 373 F.2d 107, 110 (CA 2 1967); Kent v. Hardin, 
425 F.2d 1346, 1349 (CA 5 1970). 


Moreover, the Court of Appeals may have been in error in 
acting on the premise that the Secretary’s practice was to 
impose suspensions only in cases of “intentional and flagrant 
conduct." [Footnote omitted.] The Secretary’s practice, rather, 
apparently is to employ that sanction as in his judgment best 
serves to deter violations and achieve the objectives of that 
statute. Congress plainly intended in its broad grant to give the 
Secretary that breadth of discretion. Therefore, mere 
unevenness in the application of the sanction does not render its 
application in a particular case “unwarranted in law." 


The next area of concern is the ALJ’s treatment of the Department’s case 
against the manager of the Coop, Mr. Gilbert, who was in charge during the 
period of time leading up to, and including, the January 14, 1988, 
checkweighing. The Initial Decision (pp. 29-31) incorrectly concludes that the 
complaint did not adequately notify Mr. Gilbert of the Department’s case 
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against him, and that no evidence was adduced at the hearing to support a 
suspension of Mr. Gilbert. 

The CA (part C(3), pp. 30-32) correctly addressed this issue and I adopt 
the complainant’s analysis as my own, as follows: 


3. The Conclusion that Gilbert Did Not Receive Fair Warning 
of the Sanction Which Might Issue Against Him is Incorrect. 


It is concluded, at page 30 of the Initial Decision and Order, as 
follows: 


Complain{an]t[’s] counsel would have Mr. Gilbert suffer further 
penalties by precluding him from employment in the stockyard 
or meat packing industry for six months. The possibility of this 
sanction was not noticed to Mr. Gilbert upon the issuance of the 
Department’s complaint, nor was it raised until the record was 
closed for the receipt of evidence. 


This is a wholly false statement. 


In its proposed order, as pertinent here, complainant sought a 
suspension of Chatham Area’s registration for six months and a 
prohibition against Gilbert’s being registered for six months. The 
reason why a prohibition was sought against Gilbert rather than a 
suspension is because Gilbert is not registered. However, a prohibition 
against registration has the same effect as a suspension of a 
registration. In the complaint filed on July 29, 1988, complainant noted 
that it intended to seek an order, inter alia, secking “suspension of the 
respondents as registrants under the Act... ." Thus, it is clear that, 
from the start, complainant’s intent was made clear. 


Moreover, complainant’s witness, Mr. Douglas Pichard, testified that 
the sanction sought by the complainant, inter alia, was as follows:*° 


“SHearing Transcript pp. 149-50. 
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Q. Can you state what [the] sanction [sought by 
complainant] is? 


A. Yes, I did. 


Q. Can you state what that sanction is? 


A. Yes. It is our recommendation that the registration for 
the Respondent be suspended from operating in any capacity 
subject to the Act for a period of six months. 


Q. When you say Respondent, you mean the stockyard? 


A. The cooperative, yes. It is also our recommendation that 
Mr. Gilbert be enjoined from becoming registered for this same 
period. 


Consequently, . . . it is beyond dispute that the complainant fully 
informed both respondents as to the sanction it intended to seek both 
before and at the hearing. 


Moreover, the Department routinely issues orders applicable to the owners 
and officers of corporations when the evidence shows that these individuals 
were responsible for the corporate violations, including orders prohibiting the 
registration or employment in the regulated industry of the responsible owners 
and officers. (See, e.g., In re Britton Bros., Inc., 49 Agric. Dec. __, slip op. 
at 34-36, 38 (Apr. 18, 1990); In re Lemmy Wilson Livestock, Inc., 49 Agric. 
Dec. __, slip op. at 41-43, 47-48 (Apr. 6, 1990); In re Stull Meats, Inc., 49 
Agric. Dec. _, slip op. at 28-29, 37-38 (Feb. 15, 1990) (decision as to Globe 
Packing Co. and Reuben Krasn), appeal docketed, No. 90-70191 (9th Cir. 
Apr. 16, 1990); In re Great American Veal, Inc., 48 Agric. Dec. , Slip op. 
at 24-25, 58-59 (Jan. 19, 1989), affd, 891 F.2d 281 (3d Cir. 1989) 
(unpublished); Jn re Holiday Food Services, Inc., 45 Agric. Dec. 1034, 1043-44, 
1048, 1050 (1986), remanded, 820 F.2d 1103 (9th Cir. 1987); In re Com State 
Meat Co., 45 Agric. Dec. 995, 1009, 1032-33 (1986)). 

Consequently, the Initial Decision (pp. 29-31) has been modified to reflect 
the above analysis, and the order has been changed to preclude Mr. Gilbert 
from registering or working for a person subject to the Act during the 
suspension order. 
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The last section of the CA (part C(4), pp. 32-33) correctly addresses the 
sanction issue, in that the Initial Decision and Order does not prohibit 
respondent Gilbert’s registration for any length of time, and suspends Coop’s 
registration for only 14 days. I agree with complainant on both issues, but, 
after weighing all the evidence of record, the period of suspension (Coop) and 
the period of non-registration (Gilbert) will be set at 90 days for both 
respondents. 

This increased sanction (but only one-half of that requested by P&S) 
reflects the serious nature of the violations, and the need to deter respondents 
and others from engaging in these illegal practices. The "cooperative" 
structure of the corporation mitigates against the 6-month suspension 
requested by complainant. Ninety days fulfills the need for a severe sanction, 
based upon the record facts of this proceeding. 

In part B of the CA (pp. 8-17) complainant alleges error in Findings of 
Fact Nos. 4, 5, 8, 9, 13, and 18. I agree with complainant’s appeal and will 
look at these issues seriatim. 

Finding of Fact No. 4 contains no finding which recognizes Mr. Gilbert as 
subject to the Act, even though Finding of Fact No. 3 finds that he was a 
corporate director of Coop and the corporate manager for Coop during the 
pertinent time period, exercising direction, management and control. I agree 
with complainant that this is error, because it would mean that the manager 
of the Coop would not be subject to an order by the Secretary. As pointed 
out in response to part C(3) of CA, supra, the Department routinely issues 
orders against owners and officers of corporations when the evidence shows 
that these individuals were responsible for the corporate violations. Thus, 
language defining Mr. Gilbert as a market agency subject to the Act is added 
to Finding of Fact No. 4. 

Complainant appeals that part of Finding of Fact No. 5 which finds that 
Coop took the remedial action requested by each of the warning letters and 
demonstrated compliance with the requirements of P&S inspectors. I agree 
with complainant that the record does not support this finding, and, on the 
contrary, supports the opposite conclusion. Each time the inspectors went to 
Coop, they found violations (Tr. 497-99). Finding of Fact No. 5 is modified 
to remove this incorrect conclusion. 

. In Finding of Fact No. 8, complainant appeals as misleading a footnote at 
the end of the chart of reweighed calves, which footnote reads as follows: 


These calves were reweighed prior to the receipt of information by the 
Administration’s investigator that the Cooperative’s manager was of the 
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opinion during the sale that the announced sale weights were not 
correct and true weights. This led him to discover that the scale 
platform was not moving freely. Mr. Gilbert then removed this bind. 
(Tr. 57, 435-437, 447) 


However, there is direct testimony to refute Mr. Gilbert’s theory that 
frozen manure caused binding and weight gains. After Mr. Gilbert told 
Mr. DiBernardo of P&S that frozen manure binding the scale had perhaps 
caused the check-weighed calves to show gains, Mr. DiBernardo reweighed a 
second batch of 10 calves, originally weighed later in the sale by Mr. Gilbert, 
and found the same sort of weight discrepancies, for which Mr. Gilbert had 
no explanation, as follows (Tr. 57-59) (emphasis added): 


BY MR. SILVERSTEIN: 

Q. So you had chosen 20 animals and completed weighing them by 
7:50, and then went into the office to compare your results with the 
original results. Is that what you’re saying? 

BY MR. DiBERNARDO: 

A. Yes. 


Q. What did you find when you made that comparison? 


A. Of the 10 calves that we had reweighed, every one showed a 
weight gain, and there one cow that showed an eight-pound gain and 
two others that showed one-pound gains. The other cows lost weight 
or maintained their weight. 


Q. Did you discuss this result with anybody? 


A. Yes. I asked Mr. Gilbert if he had any explanation for why 10 
out of 10 calves should have shown weight gains. 


Q. Did he have an explanation? 


A. Yes. The explanation he offered was that while he was in the 
ring turning animals, as he was that night, I believe he said he wasn’t 
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certain or didn’t agree in some way with the way he was evaluating the 
calves in the ring as opposed to the weights that were being called out 
by the auctioneer because they usually start out calling out the weight, 
and at one point he said mid-way through the calf sale, he went over 
to the scale and checked it and found an obstruction causing a bind, 
which he removed. 


Q. What kind of obstruction? 


A. I think Mr. Gilbert referred to it as frozen manure. If I’m 
correct, that’s probably what he referred to. 


Q. Did you ask him whether because he felt the first group of 
calves were not properly weighed whether he, as manager, ordered 


them reweighed? 


A. I think I did mention that to him specifically, whether he 
considered reweighing, and he said he didn’t. 


Q. Well, after Mr. Gilbert’s explanation, what did you decide to do? 


A. Well, I decided that I would like to see what another group of 
calves would show, and I suggested that we reweigh some other calves 
and he agreed. We went back out and then I selected two more 
groups of calves from two other buyers pens, different from. 


. How many more calves did you select? 

. 10. 

. What time did the second portion of check weighing begin? 
. That started about 8:20, 8:19. 

. What time did it end? 


. Just about 8:30, 8:29 or 8:30. 
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Q. During the course of this second portion of the check weighing, 
did you perform the same duties you performed earlier? 
A. Yes. 


Q. Was food and water available to those animals that were check 
weighed during the second portion? 


A. No. 


Q. After completing the second portion of the check weighing, what 
action did you take? 


A. Well, again we went to the office to make a comparison of the 
original weights, the sale weights. 


Q. What was the result of your comparison? 


A. Eight of 10 of those calves showed weight gains, and one 
maintained its weight, and one showed a weight loss of three pounds. 


Q. Did you discuss this with Mr. Gilbert? 
A. Yes. 
Q. What was Mr. Gilbert’s explanation if any? 
A. He could not offer an explanation. 
Moreover, the complainant’s arguments concerning Finding of Fact No. 8 
are also well-taken, and I adopt them as my own. The footnote cited above 
is deleted from the Initial Decision. 


In Finding of Fact No. 9, complainant alleges that the following finding is 
in error: 


The scale was equipped with a motion detector, which was continuously 
set to tolerances of not more than, or less than, one pound. (Tr. 220) 
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I agree with complainant that there is pertinent evidence on this record 
only to show that the scale was equipped with a motion detector, but not to 
show where it was set (or even if it was set) on January 14, 1988 (Tr. 220, 
417). 

However, the ALJ cites the transcript at page 220 to support the finding 
that the motion detector was set on January 14, 1988, at a one-pound 
tolerance. On the contrary, the context of that testimony by respondent’s 
witness, scale technician Mr. Twiss, really cuts the other way, as follows (Tr. 
218-20) (emphasis added): 


BY MR. SILVERSTEIN: 

Q. So if the platform was properly oscillating, then the animal 
getting on the scale, even an 80 pound calf, could make it move, but 
then the platform would at some point come to rest. Is that right? 
BY MR. TWISS: 

A. Yes. 


Q. Would it be proper for the weighmaster to attempt to record the 
weight of that animal before the scale comes to rest? 


A. Well, with that motion detection in there, you can only ascertain 
the weight when it’s at rest. 


Q. When the dial is at rest, but how about the platform? 
. When the platform is moving, the dial is moving if it’s unlocked. 
. You didn’t examine the scale in January 1988, did you? 
. No, I didn’t. Not to my knowledge. 


. Do you know whether the motion detector was working on January 


. No, I don’t know that it was working or not. 
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Q. Let me ask you this. You indicated, if I understood your 
testimony correctly, that that motion detector could be set for different 
ranges. Is that right? 

A. Oh, it could be set. Yes. 


Q. You indicated, if I remember correctly, that the range is usually 
plus or minus one. 


A. That’s correct. 

. Could it be set for a range of plus or minus two? 
. It could. 

. Plus or minus three? 

, es. 

. Plus or minus five? 

. Plus or minus 200. 

Q. Plus or minus 200. All right. Even if the motion detector was 
working on January 14, 1989 [sic], you could not state, could you, as to 
what the setting range was? 

A. No. I don’t know. 

Q. So the range could have been set for plus or minus 10 or 15 
pounds, and the weighmaster would have been able to record a weight 
on that scale even though that weight was 15 pounds less than the 


animal’s correct weight? 


A. Well, I can say, ever time I’ve personally been to that scale, the 
motion detector was well within the plus or minus one. 


Q. The question that I asked you and the question that you’re 
required to answer, Mr. Twiss, is as follows: If the range setting on the 
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motion detector was plus or minus 15 on the night of January 14th, the 
weighmaster could have recorded a weight 15 pounds less than the 
animal’s actual weight, could he not? 


A. He could have. 


Finding of Fact No. 9 is modified to remove the erroneous conclusion. 
The complainant argues next that there is no record evidence to support 
this finding in Finding of Fact No. 13: 


These [1'A" suspension] balls caused, in the opinion of an expert, the 
balancing mechanism to transmit erratic weight values. 


I agree with complainant, but I would go further, because Finding of Fact 
No. 13 raises another of respondents’ reasons why the scale should be blamed 
for the weight gains recorded in the checkweighing, rather than the weighing 
procedures by the weighmaster. 

The ALJ’s Finding of Fact No. 13 reads as follows: 


13. The sale weights of livestock, as obtained on January 14, 1988, 
were not known to be true and accurate. The Cooperative’s manager 
suspected that the livestock weights were not accurate on that date. 
(Tr. 57, 303-304, 434-437) Further subsequent investigation, on July 12, 
1988, revealed that the scale’s suspension system had been equipped 
with improperly sized bearing balls. (Tr. 174, 177, 180, 310, 335) 
These balls caused, in the opinion of an expert, the balancing 
mechanism to transmit erratic weight values. (Tr. 181) Non- 
technicians, including the Coopcerative’s management, could not have 
detected that the scale was ill-equipped in this fashion. (Tr. 182-18[4]) 
Hence, the Cooperative’s scale was not an accurate instrument for 
weighing livestock on January 14, 1988. 


The above portion about Mr. Gilbert suspecting that "livestock weights 
were not accurate on that date (Tr. 57, 303-04, 434-37)" has to do with frozen 
manure possibly causing a bind on the scale platform. The above-cited 
transcript pages (Tr. 57, 303-04, 434-37) deal with that issue. However, as 
already pointed out in my analysis of Finding of Fact No. 8, supra, the P&S 
investigators specifically checked this possibility, and found the same weight 
discrepancies after the alleged bind was removed, as before. Thus, alleged 
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erratic readings because the scale platform was binding are no explanation for 
the weight gains recorded. 

The implication of Finding of Fact No. 13, however, is that Mr. Gilbert 
indeed recognized erratic weights, but identified the wrong cause. That is, the 
suspension balls were out and caused it, rather than the frozen manure. 

I reject this implication. The investigators had specifically looked for the 
sort of problems that respondents rely on, and found none that could have 
caused the weight discrepancies. The scale continually repeated a zero 
balance, and there were no visual binds, as follows (Tr. 62-65): 


BY MR. SILVERSTEIN: 

Q. Was there any mechanical problems found with the scale? 
BY MR. DiBERNARDO: 

A. At the time of that test [January 15, 1988], the scale technician 
went down into the pit and made the observation that there were two 
balls out of the suspension in one corner. 


Q. First of all, who was the scale technician? Do you recall? 


A. The scale technician, if I recall correctly, was a gentleman 
named John Rarick from Action Scale. 


Q. Do you remember how to spell his name? 
A. I believe it’s R-a-r-i-c-k. 


Q. When you say he said that there were two balls out, what does 
that mean? 


A. Well, this particular model scale, the suspension is referred to 
as a ball suspension, as opposed to other types, chains and link 
suspension. The platform on this scale with this type suspension rests 
on two balls in each corner which are contained in cups, and the 
function of the balls is to allow the oscillation of the platform, the free 
oscillation of the platform. 
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Q. What do you mean by oscillation? 


A. Oscillation means the free movement of the platform, 
unrestricted, between the pit wall and the platform. 


Q. So the platform in effect floats on top of these balls? 
A. Yes. 


Q. If the platform is floating or sitting on top of these balls, how 
could those balls have come out? 


A. Well, a very hard strong jolt in a diagonal corner, concentrated 
on one corner, could possibly raise the platform enough so the balls 
could be jarred out. 

Q. So that if you slammed the platform on one of the three other 
corners, it could have jolted the balls out in the particular corner from 
which they had come out? 


A. Conceivably. 


Q. How much does the platform weigh? 


A. Well, the platform under normal circumstances, and normal 
industrial usage without racks and gates, would probably weigh between 
700 and 900 pounds. With the addition of racks and gates, it increases 
the weight considerably. 


Q. How much weight would have to have come down on one of the 
other corners in order to raise to corner where the balls were allegedly 
out enough so that those balls would come out of the cup in which they 
were resting? 


A. I couldn’t say with any degree of certainty, but it would have to 
be a very large amount of weight. 


Q. Is there any other way that those balls could come out? 
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A. Not to my knowledge. 
Q. Suppose I jacked up the platform? 


A. Well, that would be intentional. That would be the method of 
servicing that particular type suspension. In order to get to the balls, 
you would have to jack up the platform and increase the space between 
the platform and the block that contains them in order to remove 
them. 


Q. In your expert opinion and you’ve worked with scales for 25 
years, in your expert opinion could those balls have been out of the 
scale on the night of January 14th? 


A. It did not appear to me as though the balls were out on 
Thursday night because the platform floated freely without a bind, as 
it should have. 


Q. You would have expected there to be some kind of visual effect 
on the scale from having those balls out? 


A. Well, in order for the scale to have not performed properly that 
night, there would have had to be a visual bind. You would have been 
able to see a visual bind in the corner where the balls were missing 
because the platform was resting on the other three corners even. 
With the balls missing, it would not have effected [sic] the oscillation 
of the platform. There would have been no bind, or without a bind. 
But it did not appear as though there was a bind and the corner wasn’t 
depressed. It wasn’t lower than the other three corners. In my 
opinion, the balls were there. 


Q. Assuming for the sake of argument that the balls were out of 
that corner on Thursday night, would the fact that they were out of the 
corner have effected [sic] the results of your check weighing? 


A. I don’t believe so. 


Q. On what do you base this opinion? 
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A. Because the scale during the course of the check weighing was 
balanced numerous times, and each time it was balanced it required no 
adjustment, indicating to me that the scale was capable of repeating its 
indication. That is indicative of a free-floating platform without a bind 
or restriction. 


In rejecting the ALJ’s apparent acceptance of Coop’s theory that the 
scale’s ill-fitted and out-of-place suspension balls explain “erratic weight 
values,” complainant raises a number of cogent arguments questioning the 
“expertise” of scale technician Mr. Twiss, Coop’s expert (CA, part B(5), pp. 
11-17). I agree with complainant’s arguments to the extent I do not find Mr. 
Twiss’ testimony persuasive, but I will not exclude Mr. Twiss’ testimony on the 
basis that he is not sufficiently "expert" to give an opinion. 

I find that the mechanical condition of the scale does not explain the 
weighing gains recorded at the checkweighing on January 14, 1988. The 
suspension balls were not shown to be "out" on January 14, 1988, by the 
evidence of record. I hasten to add that, whether or not the balls resided 
where they were designed to be in the scale, the outcome here would be no 
different, because the scale was checked for mechanical performance during 
the checkweighing and the scale performed properly, repeating zero balance and 
having no visual binds. 

In this regard, Coop’s defense is routine for these types of proceedings. 
Respondent Coop has raised affirmative defenses based upon the faulty scale: 
binding because of frozen manure and undersized/mislocated suspension balls. 
The more usual situation in these cases is like that in Parchman where 
respondents alleged seven separate reasons (all of which were rejected) why 
the scale was mechanically malfunctioning to the point that absolution or 
exculpation should be made on the false weighing charges, as follows (see Jn 
re Parchman, 46 Agric. Dec. 791, 804-05 (1987), aff'd, 852 F.2d 858 (6th Cir. 
1988)). The entire Parchman decision, which addresses these seven arguments 
in part II, pp. 804-35, is attached as Appendix 1)): 


Apart from the fact that willfulness certainly is not at issue in this 
proceeding (see § IV, below), respondent’s overall argument is 
transparently that if the scale can be shown to be mechanically 
malfunctioning, then respondents are to be absolved from misweighing. 
However, not only does the large preponderance of the evidence fail 
to show the scale malfunctioning in the ways claimed by respondents, 
even if it was somewhat mechanically off, the scale would not have 
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behaved in such a fashion as to light weigh the check-weighed animals 
in the manner recorded by P&S investigators. This will be patently 
obvious from an analysis of seven of the arguments alleging scale 
malfunction raised in respondents’ appeal brief of July 21, 1986; which 
will be referred to as RAB, followed by the paragraph number of the 
argument: 


1. Adjustments or Movements in the Balance Ball of the Scale on 
August 11, 1984 (RAB #7) and on May 18, 1985 (RAB #26). 


. Center Post of the Scale Gate Was Occasionally "Hanging Up" 
on the Side of the Scale Pit on August 11, 1984, Check-Weight 
Test (RAB #8). 

. Nose Iron Was Loose, Causing the Scale to Weigh 5 or 6 
Pounds Light on May 7, 1985 (RAB #9) and Erratically Light 
on May 18, 1985, Check-Weight Test (RAB #15, 16). 


. Center Post of the Scale Rack Was Binding Against Pit Wall on 
May 18, 1985 (RAB #11, 12, 18-22). 


. Scale Was "Bottoming Out" (RAB #22, 23). 


. Scale Was "Warped" (RAB #24, 27). 


. Placement of Weights on Scale (Corner Tests), and Dirt and 
Sawdust in Levers (RAB #17, 23). 


All of Coop’s arguments concerning the mechanical malfunctioning of the 
scale are found to be without merit. Finding of Facts 8, 11 and 13 are 
modified to reflect the above analysis. 

On the final argument, on Finding of Fact No. 18, I agree with 
complainant that the distance to other auction markets from shippers to Coop 
may be somewhat less than that found by the ALJ. But, I will not disturb this 
conclusion, as it is of littke moment to the outcome herein. 

I have the same reaction to part A of complainant’s appeal. I agree with 
complainant that the ALJ erroneously ruled on three evidentiary matters, 
admitting the following into evidence: cross-examination of P&S witness 
Helms on the substance of the prior warning letters; the videotape of the scale 
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made one year after the checkweighing; and documents concerning scale 
repairs made 5 months after the checkweighing. However, this evidence 
intrinsically has very little weight and does not affect the outcome herein. 
There is no need to exclude it, now, at this point in the proceeding. However, 
the ALJ’s allowance of such evidence does unnecessarily burden these 
proceedings and clog the record. 

Before addressing the issues in Coop’s appellate pleadings, I must 
emphasize that the complainant’s burden of proof in these types of cases is 
merely a preponderance of the evidence (see, cases cited at note 30, supra), 
which complainant has much more than adequately met. However, my 
reading of Coop’s pleadings reveals that the arguments therein are framed to 
address a burden of proof at least as stringent as clear and convincing, and in 
some instances perhaps even beyond a reasonable doubt. 

My review of the evidence of record is properly to determine solely 
whether complainant’s version of the evidence of record is only more likely 
than not to have occurred as complainant has set forth. The heightened 
standard of proof apparently argued by respondent, if adopted by me, would 
make USDA’s enforcement of the Act, insofar as it seeks to protect farmers 
from receiving less than the truc value of their livestock through false 
weighing, and to protect competing markets from unfair competition, 
practically impossible. 

With this in mind, I will address respondents’ "Cross-Appeal and Reply to 
Complainant’s Appeal (Jan. 22, 1990) (hereafter "CAR"), by first addressing 
the cross-appeal. Although the CAR is 50 total pages, the cross-appeal 
consists of three short items (CAR, pp. 22-23) listed below, and is 
accompanied by a 25-page supporting brief (not listed below) entitled 
“Proposed Finding of Fact and Conclusion of Law," as follows: 


Il. RESPONDENT CHATHAM’S CROSS-APPEAL 
1. Respondent takes the position that there was an unexpected and 


unknown mechanical malfunction and thai it is inappropriate to 
penalize a livestock market for such. 


2. Respondent also asserts that the ALJ erred in issuing a 
suspension of any Iength because, under 5 U.S.C. § 558(c), the 
respondent was not given notice by the USDA in writing of the facts 
or conduct which may warrant the action and opportunity to 
demonstrate or achicve compliance with all lawful requirements. The 
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letters sent to the respondent say nothing whatsoever about the 
mechanical malfunction at issue. It seems clear that the respondent 
had no knowledge of the suspension balls being out. Likewise, the 
respondent had no knowledge that the suspension balls were 
undersized. Accordingly, respondent had no opportunity to correct the 
situation. 


3. Further, respondent urges that there was no violation of the act 
and accordingly no suspension should issue. The ALJ cites 7 U.S.C. §§ 
205, 208, 213 and 221. There is no violation of any of these sections. 


Thus, the cross-appeal in a nutshell is that the scale had a mechanical 
malfunction; that P&S did not fulfill the APA’s section 558(c) when it did not 
warn Coop of the specific, claimed malfunction and allow Coop an 
opportunity to correct it; and that no suspension should issue because Coop 
did not violate the Act. 

After careful consideration, I find each of these arguments without merit, 
for the reasons already stated in the ALJ’s Initial Decision and Order and in 
these Additional Conclusions by the Judicial Officer, supra. Mechanical 
malfunction was found specifically by P&S experts not to have affected the 
January 14, 1988, checkweighing. However, speculation based upon alleged 
irregularities in the scale is routinely raised by respondents in false-weighing 
proceedings to divert attention from the purpose of the checkweighing—the 
weighmaster’s weighing procedures—toward exculpatory, mechanical reasons 
for false weighing. Moreover, when part of the checkweighing routinely tests 
the scale’s ability to repeat a zero balance, and, when the P&S investigator 
looks for and finds no binds, the Judicial Officer routinely accords very little 
weight to mechanical irregularities allegedly found on days subsequent to the 
day of checkweighing. 

Respondent Coop’s cross-appeal that the letter notices should have warned 
specifically of scale mechanical irregularities is similarly without merit. Again, 
this is an attention-diverting device. Respondent Coop was not cited for a 
broken scale, but, rather, for false weighing. This is all covered in-depth in 
the first part of the Additional Conclusions, and no purpose would be served 
by a restatement now. 

Coop argues that there was no violation of the Act. However, the 
complainant has proven its case by a preponderance of the evidence, which is 
all that is required, and the violations merit the sanctions. This has also been 
covered in detail, supra. 
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Respondent has included a 25-page brief (CAR, pp. 26-50), in support of 
the cross-appeal. I have examined these additional arguments very carefully. 
They are without merit. 

No purpose would be served by my responding individually to the 
multitude of arguments in the brief, because they are based upon the faulty 
premise that if a respondent can argue that a scale has anything mechanically 
wrong with it, then the false weighing should be forgiven. Once again, the 
checkweighing investigation determines if the weighmaster is following proper 
weighing procedures, not if the scale is mechanically malfunctioning. 

I find it illuminating that this proceeding is so strikingly similar to the 
Parchman case (see Appendix I). In that case, I took the time to respond to, 
and to refute, the multitude of arguments that respondents raised, blaming the 
scale for the false weighing detected by P&S investigators. I note that in 
Parchman, both counsel for complainant (Mr. Silverstein) and counsel for 
respondent Coop (Van Hooser, Olsen, et a/., of Kansas City, Missouri) are the 
same as in this proceeding. I have attached Parchman as Appendix I, and cite 
slip pages 21-63 as an example of what such a step-by-step refutation entails. 
Once again, I find that that would serve no useful purpose, and reject the 
brief as being without merit. 

Two minor points in the brief, however, merit specific attention. On page 
39 of the CAR, Coop argues that there is "no evidence of any motive to short 
weigh animals," and Coop cites many reasons why Coop would not shortweigh 
animals. The P&S is not required under the Act to prove a motive to 
shortweigh animals. However, the arguments advanced by Coop misstate the 
reality of the marketplace, because there always exists a motive to shortweigh. 
Again, no purpose would be served in a point-by-point refutation, because 
complainant has not sought to prove a motive. However, this issue was 
recently addressed in the Hutto decision on remand (Jn re Hutto Stockyard, 
Inc., 48 Agric. Dec. __ (Apr. 19, 1989), aff'd in part, rev’d in part, vacated in 
part, and remanded, 903 F.2d 299 (4th Cir. 1990), final decision on remand, 49 
Agric. Dec. __ (Sept. 7, 1990) (Hutto decision on remand is attached as 
Appendix II.) The points and authorities on motive therein are equally 
applicable here. 

The second minor point is raised on pages 43 and 48 of the CAR, where 
Coop argues that in assessing a suspension the Secretary must consider the 
criteria of 7 U.S.C. § 213(b) (gravity of offense, size of business and ability of 
business to continue in operation). These criteria apply to a civil penalty, 
which complainant is not seeking, and not to a suspension (see, /n re Ozark 
County Cattle Co., 49 Agric. Dec. __, slip op. at 48-49 (Mar. 19, 1990); Jn 
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re Cobb, 48 Agric. Dec. _, slip op. at 58 (Feb. 13, 1989), aff'd, 889 F.2d 724 
(6th Cir. 1989)). 

The remaining portion of respondent Coop’s CAR (pp. 3-22) is its reply 
to complainant’s appeal, which reply consists of four parts: (A) CROSS- 
EXAMINATION; (B) VIDEOTAPE OF THE SCALE; (C) EXPERT 
TESTIMONY; and (D) MISCELLANEOUS ARGUMENTS OF 
COMPLAINANT. 

I have examined each of respondent Coop’s reply arguments and find them 
to be without merit. 

Since I have not granted complainant’s appeal to exclude the evidence 
adduced by respondent through the disputed CROSS-EXAMINATION and 
VIDEOTAPE OF THE SCALE, no comment is necessary on these two 
items. 

On the EXPERT TESTIMONY issue (CAR, pp. 7-18), I find that 
respondent Coop’s witness, Mr. Twiss, was qualified as an expert and I do not 
exclude his testimony as respondent’s expert. However, I find Mr. Twiss’ 
testimony unpersuasive and the reason is not because he lacks experience and 
training, but rather, because his testimony speculates on, and draws 
conclusions from, a number of events not really probative in this record. That 
is, respondent Coop argues a number of events both prior to, and subsequent 
to, the day of the checkweighing, and points to Mr. Twiss’ speculations on 
their effects as proof of "erratic" performance of the scale on January 14, 1988. 
Some of the parts of the scale which respondent Coop references as faulty, 
either before or after January 14, 1988, are "suspension balls," "T-block," 
"pivots," “bad corner," "dead space," “bearings,” and “sectional error." The 
bottom line is that Mr. Twiss’ ancillary speculations do not prove that the 
scale was erratic on the test day. 

In fact, I could no more accept Mr. Twiss’ testimony as probative of an 
erratic scale on January 14, 1988, than I could find that the fact that the scale 
was “working well" on December 3, 1987 (Finding of Fact No. 7), proves that 
it was not erratic on January 14, 1988. However, what does prove that the 
scale was not erratic on that date is the preponderance of the evidence 
adduced by complainant on this record, that the scale was repeating a zero 
balance and that there were no visual binds on that date. 

In the final analysis, this checkweighing test on January 14, 1988, was done 
for the purpose of determining the weighmaster’s proper adherence to the 
protocol of weighing procedures. And, as has been explained in detail, supra, 
the checkweighing is not done to check the accuracy of the scale. 
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Consequently, the arguments by respondent Coop in reply concerning 
EXPERT TESTIMONY are found to be without merit. 

Under MISCELLANEOUS ARGUMENTS OF COMPLAINANT, 
respondent Coop takes issue with complainant’s arguments on appeal 
concerning remedial action (CA, p. 9); freely moving scale platform (CA, p. 
10); frozen manure (CA, pp. 10-11); motion detector (CA, p. 11), and 
willfulness (CA, p. 11). I have carefully examined respondent’s reply 
arguments, find each to be without merit, and reject them, for the reasons 
below. 

On remedial action, respondent is incorrect that it has actually 
demonstrated compliance; rather, respondent has made some repairs to its 
scale over the years, as well as having worked on its problems with proper 
weighing procedures. However, as already discussed, supra, in my 
modification of Finding of Fact No. 5, the record herein does not support the 
proposition that respondent Coop has demonstrated compliance. As 
complainant correctly argued, whenever respondent has been checked, it has 
been in violation. Succinctly stated, respondent demonstrates noncompliance 
whenever checked. 

On the scale platform freely moving, respondent Coop disingenuously 
misstates the situation by arguing that complainant admitted that its 
investigators are not concerned with whether the scale mechanism is operating 
properly during a checkweighing. In fact, this record is replete with testimony 
that investigators are specifically looking to see if the scale platform is moving 
freely, with no binds. What complainant did freely admit was that the 
checkweighing investigators are not concerned with whether the scale is giving 
true and accurate weights, because the testing is to determine proper weighing 
procedures by the weighmaster, not accurate weights on the scale. This issue 
has already been covered in detail, and no more discussion is necessary. 

On the frozen manure, the respondent again disingenuously misstates the 
situation, in arguing that complainant “apparently” believes that frozen manure 
caused a bind between the platform and the pit well. Mr. Gilbert’s theory 
about frozen manure has already been covered in detail in the discussion, 
supra, of the ALJ’s Finding of Fact No. 8, and the modification of Finding of 
Fact No. 8. There is no record evidence that USDA investigators at any time 
believed this theory; but, to the contrary, readily disproved it when raised by 
Gilbert. 

On the motion detector, this issue has already been discussed in detail, 
supra, on the ALJ’s Finding of Fact No. 9. I found there that the record had 
evidence only to show that the scale was equipped with a motion detector, but 
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not to show where it was set, or even if it was set, on January 14, 1988 (Tr. 
220, 417). The fact that the scale had a motion detector does not necessarily 
help respondent’s case, because the testimony of Mr. Twiss, reproduced, 
supra, really cuts the other way, when it develops the point that the motion 
detector could be set to any tolerances. 

Respondent’s last argument is on willfulness (CAR, pp. 20-21), but I find 
that respondent Coop has stated no argument with which I (or apparently 
even complainant) could disagree. After restating the context of the 
willfulness issue, respondent makes a statement which correctly sets forth the 
legal and factual context herein on willfulness, as follows (CAR at 21): 


Respondent agrees with the ALJ that the tact [sic] taken by the 
complainant was that it only had to prove that warning letters were 
sent to establish willfulness and that it did not have to establish that the 
conduct of the respondents in 1988 were willful. In our view, this is 
what the ALJ is saying at page 22 of his decision. Willfulness was at 
issue. Rather than claiming incorrectly that neither side saw it as an 
issue, complainant would be more correct to say that it takes the 
position that it does not have to prove willfulness. 


To the extent that complainant’s pleadings (as pointed out by respondent) 
do not quite correctly state that willfulness need not be proven under 5 U.S.C 
§ 558(c) after warning letters are sent, the respondent is right. However, the 
ALJ’s explication of the willfulness issue is also somewhat convoluted (see, 
Initial Decision and Order at 19-22; and my modifications, supra). Although 
the complainant does not state the willfulness issue properly, the cases cited 
by complainant quite clearly do. I understood complainant’s terminology 
(based upon the cited cases) to mean “not now in controversy" when 
complainant said willfulness "was not viewed as an issue by either party." That 
is, willfulness need not be proven since warning letters had been sent, not that 
willfulness was not part of the proceeding. 

In any event, the issue of willfulness is clear to me, has been analyzed in 
my Additional Conclusions by the Judicial Officer, supra, and added to 
Finding of Fact No. 5. Also, the ALJ’s analysis of the willfulness issue is 
modified, really, to reflect just what respondent thought the ALJ meant. The 
ALJ may have meant it the way respondent wrote it. I do not see it that way, 
and modify it accordingly. 

For the foregoing reasons, the following order should be issued. 
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Order 


Respondent Chatham Area Auction Cooperative, Inc., is suspended as a 
registrant under the Act for 90 days. 

Respondent Harold Gilbert shall not be registered to engage in business 
as a dealer or as a market agency for a period of 90 days, and is prohibited, 
pursuant to section 303 of the Act (7 U.S.C. § 203), from engaging in business 
as a dealer or market agency subject to the Act without being registered. 
Respondent Harold Gilbert is further prohibited, pursuant to section 201.81 
of the regulations (9 C.F.R. § 201.81), from exercising control, management, 
or direction of, or being employed by, respondent Chatham Area Auction 
Cooperative, Inc., or any other stockyard owner, market agency, dealer, or 
packer, during the 90-day period of prohibition. 

Respondents, Chatham Area Auction Cooperative, Inc., and Harold 
Gilbert, their successors, officers, directors, agents and employees, directly or 
through any corporate or other device, shall cease and desist from: 

1. Weighing livestock at other than the true and correct weights; 

2. Issuing scale tickets and accounts of sale on the basis of false or 
incorrect weights; 

3. Assessing and/or collecting the purchase price of livestock on the basis 
of false or incorrect weights; 

4. Paying the consignors, owners, and sellers of livestock on the basis of 
false or incorrect weights; and 

5. Failing to operate its livestock scale in accordance with the 
INSTRUCTIONS FOR WEIGHING LIVESTOCK regulations issued under 
the Act. 

Respondents shall keep and maintain accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in their business 
operations subject to the Packers and Stockyards Act, including scale tickets, 
accounts of sale, and buyer invoices, which show the true and correct weight 
of livestock sold by Respondents on a weight basis. 

The cease and desist and recordkeeping provisions of this order shall 
become effective on the day after service of this order. The suspension and 
prohibition provisions shall become effective on the 30th day after service of 
this order on respondents: Provided, however, That if by any means or device 
whatever, all or part of the suspension or prohibition period is not effectively 
served during the period indicated above, the effective date of the beginning 
of the suspension or prohibition period (or the part thereof not effectively 
served) shall be (i) the date fixed by a court of competent jurisdiction which 
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issues an appropriate order with respect thereto, or (ii) upon a showing made 
by complainant that it is not ‘ikely that such an order will be entered by any 
court, the date subsequently fixed by the Judicial Officer (jurisdiction is hereby 
retained by the Judicial Officer indefinitely for this limited purpose). 


APPENDIX I 


In re Parchman, 4 Agric. Dec. 791 (1987), aff'd, 852 F.2d 858 (6th Cir. 
1988). 
[Not published herein.-Editor] 


APPENDIX II 


In re Hutto Stockyard, Inc., 49 Agric. Dec. (Sept. 7, 1990) (final 
decision on remand). 
{Not published herein.-Editor] 


In re: UTICA VEAL CO., INC., PERRETTA PACKING CO., INC., VICTOR 
PERRETTA, JOHN PERRETTA, AND VICTOR C. LEONE, SR. 

P&S Docket No. D-89-57. 

Decision and Order filed November 5, 1990. 


Buyers agreement not to compete - Agreement inferred from circumstances - Price impact need 
not be shown - Civil penalty reduced because of effect on ability to continue in business - 
Respondents have burden of adducing evidence as to effect of penalty - Penalties paid over 4- 
year period. 


The Judicial Officer affirmed the decision and order by Judge Hunt (ALJ) ordering respondents 
to cease and desist from agreeing or otherwise arranging with others to refrain from bidding on 
calves or other livestock against any competitive calf or livestock buyer; and from taking turns 
with others in buying of calves or other livestock at auctions or other livestock markets. The 
order assesses a civil penalty of $80,000 to respondent Utica Veal Company, Inc. ("Utica"); and, 
to respondents Perretta Packing Company, Inc., Victor Perretta and John Perretta ("the 
Perrettas"), the order assesses, jointly and severally, a civil penalty of $20,000. The arrangement 
between Utica and the Perrettas, under which they did not compete in the purchase of calves at 
auction markets, violates the Packers and Stockyards Act (7 U.S.C. §§ 192(a), (e), (f), (g)), and 
the regulations (9 C.F.R. § 201.70). A turn-taking agreement can be inferred from the 
circumstances. Complainant need not prove an impact on prices, but prices are presumed to be 
affected by an unlawful agreement not to compete. The gravity of the offense would warrant 
an equal civil penalty against Utica and the Perrettas, but in view of the effect of the penalty on 
the ability to continue in business, the civil penalty imposed on the Perrettas was properly 
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reduced by the ALJ to $20,000. The ALJ's findings are supported by more than a 
preponderance of the evidence, which is all that is required. Respondents have the burden of 
adducing evidence that a civil penalty will interfere with their ability to continue in business, but, 
in any event, the record shows that respondents’ ability to continue in business will not be 
adversely affected by the penalties imposed here. Because of the probability of worsened 
financial circumstances since the administrative hearing, the civil penalties will be paid over a 4- 
year period. 


Peter V. Train, for Complainant. 

S. J. Capecelatro, Utica, NY, for Respondent Utica Veal; Barbara R. Lake, Morristown, NY, for 
Respondents Perretta. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.).’ An initial 
Decision and Order was filed on February 26, 1990, by Administrative Law 
Judge James W. Hunt (ALJ) ordering respondents” to cease and desist from 
agreeing or otherwise arranging with others to refrain from bidding on calves 
or other livestock against any competitive calf or livestock buyer; and from 
taking turns with others in buying of calves or other livestock at auctions or 
other livestock markets. 

The ALJ’s order assesses a civil penalty of $80,000 to respondent Utica 
Veal Company, Inc. ("Utica"); and, to respondents Perretta Packing Company, 
Inc., Victor Perretta and John Perretta ("the Perrettas"), the order assesses, 
jointly and severally, a civil penalty of $20,000. 

On April 3, 1990, respondent Utica both timely petitioned to reopen the 
hearing and timely appealed to the Judicial Officer, to whom final 
administrative authority has been delegated to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).""  Utica’s April 3, 


“See generally Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law, ch. 3 (1981 and 1989 Cum. Supp.), and Carter, Packers and Stockyards Act, in 
10 Harl, Agricultural Law, ch. 71 (1980). 


“Respondent Victor C. Leone, Sr., entered into a consent decision prior to the hearing 
herein; thus, this Decision and Order does not apply to him. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department's present Judicial Officer was appointed in 

(continued...) 
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1990, appeal contains a request for oral argument, which is denied, inasmuch 
as the issues on appeal are not complex, and are well briefed by the parties, 
such that oral argument would scem to serve no useful purpose. On April 5, 
1990, the Perrettas likewise timely filed both a petition to reopen and an 
appeal. Complainant filed responses to these pleadings on May 18, 1990, 
requesting a $40,000 civil penalty from the Perrettas. Respondent Utica filed 
a response to complainant’s reply on June 22, 1990. The case was referred to 
the Judicial Officer for decision on June 15, 1990. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case, 
with de minimis changes. The cease and desist order and the civil penalties 
are affirmed, except that respondents are given a 4-year period in which to 
pay, respectively, their civil penalties. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.) (the "Act"), 
instituted by a complaint and notice of hearing filed on April 7, 1989. 

The complaint alleges that respondents Utica Veal Company, Inc., Perretta 
Packing Company, Inc., Victor Perretta and John Perretta' violated the Act 
and the regulations promulgated thereunder (9 C.F.R. § 201.1 et seq.) through 
an agreement, arrangement or understanding, to take turns purchasing calves 
at certain livestock markets. The complaint alleges that this "turn-taking” was 
engaged in for the purpose or with the effect of restricting competition in the 
purchase of calves at the livestock markets and of manipulating or controlling 
prices. 

Respondents filed answers denying that they engaged in violations of the 
Act. A hearing was held in Utica, New York, on October 31, 1989, and 


“(...continued) 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 


‘Before the hearing was held, respondent Victor Leone and complainant agreed on a consent 
decision. This decision and order, therefore, does not apply to Leone. 
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November 1-2, 1989. Complainant was represented by Peter V. Train, Esq., 
respondent Utica was represented by S. J. Capecelatro, Esq., and respondents 
Perretta were represented by Barbara R. Lake, Esq. All parties filed post- 
hearing briefs. 


Facts 


Respondents Perretta and Utica are livestock buyers and meat packers. 
Respondents Victor Perretta and John Perretta are, respectively, President 
and Vice- President of respondent Perretta. This case concerns respondents’ 
purchase of calves at livestock markets in New York State in the period 
between August and October 1986. 

Farmers having calves for sale can sell them directly to a buyer, but in 
most instances they take them to one of various livestock markets for sale by 
auction. Market owners, in turn, are paid a commission by farmers for the 
calves they sell. 

Calves sold at livestock markets fall into two general categories and are 
valued accordingly. The first are what are called "back to farm," "grower," or 
"feeder" calves that are bought by buyers to be returned to a farm to be 
raised. The second category of calves are what are called "slaughter" calves, 
which are bought to be sent directly to a slaughterhouse. 

Feeder calves command substantially higher prices than slaughter calves. 
Calves, however, are not identified at the market as feeder or slaughter calves, 
but auctioneers and buyers can readily distinguish one type from the other by 
a calf's weight and "conformation." Feeder calves weigh more than slaughter 
calves.’ 

Respondents buy only calves to be sent to slaughter and are the only 
buyers of slaughter calves in the markets involved in this matter.’ 

A calf to be sold at market is first weighed and then brought into the 
auction ring where it can be viewed by prospective buyers. The auctioneer 


Timothy Hansen, an agricultural marketing specialist with USDA’s Packers and Stockyards 
Administration, testified that slaughter calves, which generally weigh between 50 and 100 pounds, 
are more "fragile" and "perishable" than feeder calves. However, auctioneers testified that they 
are not necessarily more fragile and perishable. A resolution of this difference of opinion is not 
required in order to make a decision in this case. 


*Respondents also buy other cattle (cows, steers and bulls) which constitutes between 12 and 
14 percent of their purchases (CX B-1 & B-2). 
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makes his own estimate of the calfs market value based on the calf’s 
conformation and the auctioneer’s familiarity with the current market price for 
calves. This estimated price, or a few cents higher, is the auctioneer’s asking 
price to start the bidding. If the calf is not sold at the initial asking price, the 
auctioneer reduces it until bidding begins, or, as noted later, the auctioneer 
buys the calf himself. 

Auctioneers from two of the markets where respondents buy calves 
testified that calves are sold by the pound and that the respective value placed 
on a particular calf by an auctioneer and buyers can vary from one to ten 
cents a pound. Buyers occasionally pay more for a calf than the price asked 
by the auctioneer. 

They also testified that, at times, when bidding is slow, buyers may take 
turns buying calves and that this practice is sometimes initiated by an 
auctioneer who sells one calf to one buyer and then looks to a second buyer 
to buy the next calf. Sometimes as many as three buyers are involved in this 
procedure. Richard Bradstreet, a market reporter licensed by USDA, testified 
that he has seen such alternate buying, which, he said seems to occur when 
the demand for calves is light, but also added that the more frequent practice 
is to see more than one buyer bidding for calves. 

The auctioneers further testified that when alternate buying occurs, calves 
are sold for what auctioneers believe is a fair market price. Otherwise, 
farmers who believe that they are not receiving the best price for their calves 
may take them to another market to be sold. 

An auctioneer can also buy a calf himself, through a system called “market 
support," if he believes that the bids do not reflect a calfs market value. The 
auctioneer can then hold the calf over for another sale or sell it directly to a 
buyer. Auctioneers, however, do not buy many calves themselves and, when 
they do, they often lose money. 

Between August and October 1986, agents for USDA’s Packers and 
Stockyards Administration conducted an investigation of the records of the 
sales of calves at nine upstate New York livestock markets where respondents 
buy calves and found that there was a pattern in the way the buyers for 
respondents were purchasing calves at the four following markets on the dates 
indicated: Northern New York Farmers Marketing Cooperative (August 4, 
August 7, September 1, September 4, September 29, October 2); Lewis 
County Livestock Market, Inc. (August 7, September 4, October 2); Bast’s 
Livestock Exchange (August 4, September 3, September 29); Empire Livestock 
Marketing Coop, Inc. (August 4, September 4, September 29, October 2). 
(CX D-S.) 





UTICA VEAL CO., INC., et al. 1101 
49 Agric. Dec. 1096 


Timothy Hansen, one of the investigators, testified that he was familiar 
with respondents and that buyers for respondent Perretta were its owners, 
respondents John and Victor Perretta, and that the buyer for respondent 
Utica was Victor Leone, who was an order buyer, that is, a person who 
receives a commission for buying for another. 

Everett Stoddard, an economist employed by the Packers and Stockyards 
Administration, testified that his review of the records of these sales (CX D-S) 
showed thirty instances of a repeating pattern or sequence of buying by 
respondents, as follows, “Perretta, Utica, followed in sequence again by 
Perretta, Utica" (Tr. 136). He testified that in one instance, at the Northern 
New York Farmers Marketing Cooperative on August 7, this repeating pattern 
occurred fifty-four times in a row. He also said that this pattern occurred 
twenty or more times in a row on four occasions, between ten and twenty 
times in a row on seven occasions, and between five and nine times in a row 
on nineteen occasions. Stoddard testified that based on statistical calculations 
(CX T) the odds were too great for these repeating patterns to have occurred 
at random, because the chance of five of these sequences occurring in a row 
is one in 1,024, the chance of them occurring ten times in a row is one in a 
million, and the chance of them occurring nineteen times in a row is one in 
274 billion. 


The records for these sales also show the price paid by respondents for 
each calf they bought, but do not show whether the price was the same as, or 
lower or higher than, the one asked by the auctioneer. No evidence was 
presented concerning whether the demand for calves was light or heavy on the 
occasions when the alternate buying occurred. 


Law 


Complainant contends that the pattern of respondents’ buying practices in 
the period August-October 1986, constitutes a “turn-taking" agreement that 
had for its purpose or effect the restriction of competition in the purchase of 
calves and the manipulation or control of the prices paid for calves and was 
therefore a violation of sections 202(a), (e), (f), and (g) of the Packers and 
Stockyards Act of 1921, as amended and supplemented (7 U.S.C. §§ [192(a), 
(e), (f), and (g)]) and the regulations promulgated by USDA (9 C.F.R. § 201.1 
et seq.). 

Sections 202(a), (e), (f), and (g) provide, in relevant part, that: 
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It shall be unlawful with respect to livestock . . . for any packer or 
any live poultry dealer or handler to: 


(a) Engage in or use any unfair, unjustly discriminatory, or 
deceptive practice or device; or 


(e) Engage in any course of business or do any act for the purpose 
or with the effect of manipulating or controlling prices, or of creating 
a monopoly in the acquisition of, buying, selling, or dealing in, any 
article, or of restraining commerce; or 


(f) Conspire, combine, agree, or arrange with any other person (1) 
to apportion territory for carrying on business, or (2) to apportion 
purchases or sales of any article, or (3) to manipulate or control prices; 
or 


(g) Conspire, combine, agree, or arrange with any other person to 
do, or aid or abet the doing of, any act made unlawful by subdivisions 
(a), (b), (c), (d), or (e) of this section. 


Section 201.70 of the regulations provides that: 


Each packer and dealer engaged in purchasing livestock, in person 
or through employed buyers, shall conduct his buying operations in 
competition with, and independently of, other packers and dealers 
similarly engaged. 


Respondents deny that their buying practice was unlawful. Specifically, 
they contend that there was no agreement to engage in turn-taking, that the 
pattern of buying that did occur resulted from each buyer knowing how many 
calves will be sold at each auction and how many each buyer needs and that 
the buying pattern that develops therefore occurs in the "natural course of 
events," that the "market support" system is in effect a competitive bidder at 
each auction, and that it was not shown that anyone was actually injured (i.e., 
calf prices were not depressed) as a result of any turn-taking. Respondent 
Utica further contends that it had told its buyers not to engage in any 
collusion with other buyers, that any turn-taking that its buyers had engaged 
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in exceeded the scope of their authority, and that it was therefore not 
responsible for any unlawful conduct by its buyers. 


Discussion 


The record shows that there was a pattern of alternate buying on thirty 
occasions by respondents Perretta and Utica and that, contrary to respondents’ 
assertion that such bidding occurred in the "natural course of events," it did 
not happen by chance. As Stoddard testified, the odds are just too great for 
such a pattern to have occurred at random. While it is conceivable that this 
pattern may have occurred at times for reasons that were not unlawful (such 
as at the initiation of auctioneers when the demand for calves was light), such 
innocuous reasons can hardly account for so many repeated occurrences in a 
short period of only three months in four different markets. Respondents, 
moreover, offered no evidence that would show that these repeated instances 
of alternate buying occurred only when there was a light demand for calves. 

Complainant contends that the reason for the pattern was an agreement 
by respondents to refrain from bidding against each other through alternate 
bidding ("turn-taking") and that such agreements have been held to be a 
violation of the Packers and Stockyards Act. Leon Farrow, Knoke Livestock 
& Thomas Lenz, 42 Agric. Dec. 1397 (1983) [, aff'd in part and rev’d in part, 
760 F.2d 211 (8th Cir. 1985)]. Complainant further contends that even though 
there is no direct evidence of a turn-taking agreement, such an agreement can 
be inferred from the circumstances. Farrow v. U.S. Department of Agriculture, 
760 F.2d 211 (8th Cir. 1985). It also points out that respondents once before 
were found to have engaged in unlawful bidding (Amco-Pac Corporation, 32 
Agric. Dec. 1712 (1972)). 

Complainant’s statement of the law is correct. The evidence presented 
supports the inference that respondents engaged in unlawful turn-taking 
pursuant to an agreement not to bid against each other through a system of 
alternate bidding. 

As for respondents’ argument that there is no showing that turn-taking 
depressed the prices paid to farmers for their calves, complainant is not 
required to prove an impact on prices to establish a violation. Prices paid to 
farmers are presumed to be affected by an unlawful agreement: "When one 
of the two principal buyers for a particular type of livestock refrains from 
bidding at a stockyard over a period of months because of an agreement with 
another dealer, the price for that type of livestock is lowered at least by a 
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small amount, if not by a substantial amount." Leon Farrow, Knoke Livestock 
& Thomas Lenz, supra, at 1419. 

While the market support system does try to protect farmers by preventing 
calves from being sold below market price, the record here shows that in 
practice when auctioneers do buy calves to maintain the market price, they do 
so infrequently and lose money when they do. This obviously serves as a 
disincentive to auctioneers to buy calves under the market support system. 
The market support system, therefore, can hardly be considered a “competitive 
bidder" or a system that can be relied on to prevent the manipulation of calf 
prices when, as here, only a penny or less per pound is involved. 

I therefore find that the market support system does not rebut the 
presumption that prices paid for livestock as a result of an unlawful turn- 
taking agreement are adversely affected. 

Concerning respondent Utica’s contention that it was not responsible for 
the conduct of its buyers who, it claims, were acting outside the scope of their 
employment by engaging in turn-taking, the buyers were certainly acting within 
the scope of their employment since, as respondent’s agents, they were doing 
what they were authorized to do by respondent at the time of their turn- 
taking, namely, buying calves. Thus, respondent is responsible for their 
conduct when they exercised that authority in an unlawful manner. Moreover, 
the order in the prior case (Amco-Pac Corporation, supra) specifically directed 
that not only respondent’s officers but also its “agents and employees" cease 
and desist from engaging in turn-taking. Therefore, regardless of whether it 
was respondent’s officers or its buyers who engaged in the latest round of 
turn-taking, respondent is accountable. 

I find, therefore, that respondents engaged in turn-taking in violation of the 
Packers and Stockyards Act and in violation of the prior cease and desist 
order. 


Penalty 


Complainant seeks a penalty of $40,000 against each respondent. 

The Packers and Stockyards Act provides that a penalty of up to $10,000 
may be assessed for each violation of the Act. There were as many as thirty 
violations in this case. However, the Act (section 203(b) [; 7 U.S.C. § 193(b)]) 
further provides that in determining the penalty, "the Secretary shall consider 
the gravity of the offense, the size of the business involved, and the effect of 
the penalty on the person’s ability to continue in business." Another 
consideration is the Secretary’s policy of imposing a severe sanction for 
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violations as a warning to others in the industry to deter them from engaging 
in similar violations. Spencer Livestock Commission Co., 46 Agric. Dec. 268 
(1987) [, aff'd, 841 F.2d 1451 (9th Cir. 1988)]. 

Complainant, as the Secretary’s advocate, thus has the burden of showing 
that it based its recommended penalty on the seriousness of the offense, the 
size of each respondent’s business, the effect of the recommended penalty on 
each respondent’s ability to continue in business, and deterrence. 

In its brief, complainant contended that it took into consideration that 
respondents violated the prior cease and desist order, which order apparently 
had little deterrent effect, and that respondents’ turn-taking depressed prices 
for slaughter calves by one-half to one cent a pound, which represented 
substantial savings to respondents. Tommy Morris, Chief of the Procurement 
Branch, Packers and Stockyards Administration, testified that as a result of 
the turn-taking, prices would be depressed about one percent,’ which could 
mean $435,000 a year gain for respondent Utica and $80,000 a year for 
respondent Perretta, and that an inspection of respondents’ "owner equity" 
(CX B-1 and B-2) shows that both respondents could each pay a $40,000 fine 
and "be able to continue in business." Respondents contend that the evidence 
fails to support these conclusions. 

First, as for the gravity of the violations, respondents’ violation of a prior 
cease and desist order is in itself serious. Turn-taking is also serious because 
it has the effect of depressing the prices that farmers receive for their calves, 
which Morris testified was a one-percent price depression in this case. 
Assuming his one percent figure is correct, however, the totals he gives still 
would not be as great as he claims ($435,000 and $80,000, respectively), since 
the dollar volume for the purchases on which Morris based his calculations 
(CX B-1 and B-2) includes purchases for cows, bulls and steers as well as 
calves. While purchases of these larger animals constituted only about twelve 
percent of respondents’ purchases, these animals would weigh significantly 
more than calves and therefore would presumably cost more to buy and 
represent far more than twelve percent of respondents’ dollar volume for 
purchases. The amount of respondents’ gain from their unlawful turn-taking 
for the purchase of calves would therefore not be as great as Morris contends. 
But even assuming that the non-calf purchases constituted, say, as much as 


“Morris apparently based this opinion on slaughter calves [selling for about 50 cents per 
pound (Tr. 373-74)]. Therefore, a reduction of a half-cent per pound for the price of these 
calves is equal to one percent. 
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twenty-five percent of respondents’ dollar volume, respondents would still 
realize sizable savings ($60,000 for Perretta; $326,250 for Utica) from their 
turn-taking purchase of calves, which translates into corresponding losses for 
the farmers and growers from whom they bought their calves. 

When this loss is actually apportioned among the many sellers of calves, 
the ultimate loss to each farmer may not appear to be a great amount, but to 
a farmer it would be significant regardless of the amount. According to Bruce 
Hawley, Administrator of the New York Farm Bureau, it is these small 
amounts — "the little things, the half cent, the cent" — that count to the 
farmer: “Farmers succeed largely by attending to the little things, not by 
attention to the big questions. The little things, the half cent, the cent, the 
slight improvement in the price they can achieve over other producers . . . the 
long and short of it is, the margin of profit in production and operation is very 
narrow. . . if buyers aren’t aggressively competing against each other, it comes 
out of the farmer’s pocket." (Tr. 70, 73, 74.) 

In this case, "the long and short of it" is that, regardless of the amount of 
respondents’ gain and the farmers’ loss, from respondents’ unlawful turn- 
taking agreement, it constitutes a very serious violation of the Act. 

Finally, there’s the matter of the effect of the proposed penalty on 
respondents’ ability to continue in business. Complainant relies on the 
financial reports it introduced as evidence in its exhibits B-1 and B-2 to 
support its argument that respondents’ owners’ equity show that they can pay 
the fine and continue in business. Owners’ equity, however, combines 
respondents’ capital stock and their retained earnings. A different picture is 
presented when only the money actually available to respondents through their 
retained earnings is considered. 

In the case of Utica, the fine would make only a small dent in its extensive 
retained earnings as shown in CX B-2. In the case of Perretta, however, 
which operated at a loss according to CX B-1 and has less than one-fifth of 
Utica’s sales volume, a $40,000 fine would more than wipe out its retained 
earnings. Thus, contrary to complainant’s assertion, a $40,000 fine would 
appear to have little if any impact on Utica’s business operation (and thus 
have little effect as a deterrent), whereas such a fine could have a drastic, 
perhaps crippling, effect on Perretta’s business. Complainant, therefore, has 
satisfied neither its statutory burden that it carefully consider the effect of its 
penalty on Perretta, or the Secretary’s severe sanction policy as concerns 
Utica. 

Indeed, were Perretta’s business to be jeopardized, Utica would be left in 
the monopolistic position of being the only buyer of slaughter calves in the 
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market area in which Perretta formerly did business, a result that section 
202(e) of the Act is specifically aimed against. A $40,000 fine would also be 
a cheap price to pay for control of the market and, ironically, put the persons 
the Act was intended to protect, farmers and growers, in a worse economic 
position than before. 

A penalty more appropriate in these circumstances, therefore, is a penalty 
of $20,000 for Perretta, which would still take most of its retained earnings, 
but leave it with some contingency funds, and an $80,000 fine for Utica. 
While Utica’s fine in relation to its retained earnings is much less than 
Perretta’s and makes only a modest reduction in its earnings, it should be 
sufficient to deter Utica and others from engaging in future turn-taking. 


Findings of Fact 


1. Respondent Utica Veal Company, Inc., is a corporation organized and 
existing under the laws of the State of New York with its principal place of 
business located in Marcy, New York. Its mailing address is P.O. Box 4304, 
Flanagan Road, Marcy, New York 13403 (Utica answer). 

2. Respondent Utica is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 

(b) A packer within the meaning of and subject to the provisions of the 
Act (Utica answer). 

3. Respondent Perretta Packing Company, Inc., is a corporation organized 
and existing under the laws of the State of New York with its principal place 
of business located at Brier Hill, New York. Its mailing address is P.O. Box 
37, Brier Hill, New York 13614 (Perretta answer). 

4. Respondent Perretta is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 

(b) A packer within the meaning of and subject to the provisions of the 
Act (Perretta answer). 

5. Respondents Victor and John Perretta are individuals whose business 
mailing address is P.O. Box 37, Brier Hill, New York 13614. 

6. Respondents Victor and John Perretta at all times material herein 
were: 

(a) President and Vice-President, respectively, of respondent Perretta; 
(b) Responsible for the direction, management and control of the 
livestock procurement activities of respondent Perretta, and 
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(c) Engaged in the business of dealers purchasing livestock as agents 
of respondent Perretta. 

7. Respondents Utica and Perretta purchased slaughter calves at, among 
other livestock auction markets, Northern N.Y. Farmers Coop, Lewis County 
Livestock Market, Inc., Bast’s Livestock Exchange, and Empire Livestock 
Marketing Coop, Inc., during the period August 4, 1986, through October 2, 
1986. Respondents Utica and Perretta were the only major buyers of 
slaughter calves at these markets. 

8. Calves are sold at these markets to the highest bidder. 

9. On August 7, 1986, at Northern New York Farmers Coop, Respondents 
Utica and Perretta alternated purchasing calves 54 times in a row. On 19 
occasions this pattern of Utica Veal and Perretta alternating their purchases 
occurred more than 5 times in a row. On 4 occasions this pattern repeated 
itself more than 20 times in a row and on another seven occasions the pattern 
occurred between 10 and 20 times in a row. These occasions of alternate 
bidding occurred between August 4, 1986, and October 2, 1986, at the markets 
stated in paragraph 7. 

10. These occurrences of alternating purchases did not occur by chance. 

11. These alternating purchases of calves was pursuant to an agreement 
between respondents Utica and Perretta. 


Conclusion 
For the reasons stated above, respondents Utica Veal Company, Inc., 
Perretta Packing Company, Inc., Victor Perretta and John Perretta have 
violated sections 202(a), (e), (f), and (g) of the Act (7 U.S.C. §§ 192 (a), (e), 
(f), (g)) and section 201.70 of the regulations (9 C.F.R. § 201.70). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


In rearguing issues on appeal, which were correctly decided below by the 
ALJ, both respondents contend that the evidence does not adequately support 
the ALJ’s findings of fact, but there is more than a preponderance of the 
evidence, which is all that is required. 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); Jn re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); Jn re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 





UTICA VEAL CO., INC., et al. 1109 
49 Agric. Dec. 1096 


There are two issues raised on appeal. First, Utica argues that the ALJ 
erroneously inferred a violation of the Act from the evidence that Utica and 
the Perrettas took turns buying livestock. The Perrettas did not appeal this 
finding. The Utica appeal reargues issues that were carefully considered and 
correctly decided below by the ALJ; in fact, it merely incorporates by 
reference the arguments from respondents’ briefs below. Nevertheless, I have 
carefully considered Utica’s appeal, which argues that no violation can 
properly be inferred from the evidence on this record, and find it without 
merit. 

The second issue concerns the civil penalties assessed by the ALJ. Both 
respondents seek to reopen the hearing to adduce additional financial 
evidence to support their respective contentions of inability to pay a civil 
penalty and that the respective civil penalties levied would not allow them to 
continue in business. Moreover, respondents argue that, under the Bosma 
decision, complainant has the burden of showing the effect of a civil penalty 
upon the ability of a respondent to continue in business, which burden the 
complainant has not carried in this case—either as to Utica or the Perrettas. 
Further, respondents argue that without this crucial additional financial 
evidence in the record, the ALJ erred in making a finding that complainant 
had fulfilled the criteria of 7 U.S.C. § 193(b). 

I have carefully considered all of the arguments of both respondents on 
this issue. The petitions to reopen are denied; and, the respondents’ civil 
penalties are affirmed, respectively, for the reasons below. 

Utica’s petition to reopen contains an affidavit of financial information 
from witness Edward Jones, who testified at the hearing. No showing is made 
that similar evidence could not have been adduced at the hearing by the 
respondents. However, complainant does not oppose consideration of this 
material on appeal (Complainant’s Response to Utica Veal’s Appeal, p. 4n. 2 
(May 18, 1990)). In any event, I have closely examined the additional 
information, and had it been properly adduced on this record at the hearing 
(or even now) it would not change the outcome before me. 

The Perrettas’ petition to reopen has similar defects in that it makes no 
showing that the information to be adduced was unavailable at the time of the 
hearing. The additional information is not provided in the petition. 

Complainant points out that both respondents had requested restrictions 
on "confidential" financial information during the hearing (Complainant’s 
Response to Appeal Petition of Perretta Packing, et al., p. 2 n. 2 (May 18, 
1990)) as follows: 
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Complainant did not adduce specific testimony as to its analysis of 
the specific information in the report, because Perretta and Utica Veal 
were purportedly prime competitors and neither party wanted the other 
party to have access to confidential business information. The annual 
reports of Perretta and Utica Veal CX B-1 and CX B-2 were 
therefore submitted to Judge Hunt for in camera inspection with the 
agreement of the parties (See TR 10, 11). 


Even so, I find that complainant properly adduced testimony on the record 
in specific fulfillment of the criteria of 7 U.S.C. § 193(b), when complainant’s 
counsel Mr. Train examined the P&S sanction witness, Mr. Tommy Morris, 
as follows (Tr. 358-61 (emphasis added)): 

BY MR. TRAIN: 


Q. Assuming you were to find or assuming the judge were to find 
that turn taking took place, that Utica Veal and Perretta Packing 
Company took turns in this case. Do you — does the Agency have a 
recommendation as the appropriate sanction? 

A. Yes, the Agency does. 

Q. Are you here to give that recommendation? 

A. Yes. 

Q. And are you here to give that recommendation? 

A. Yes, I am. 

Q. And what is that recommendation? 

A. The recommendation is that a $40,000 civil penalty be assessed 
against Utica Veal Company and also that a $40,000 civil penalty be 
assessed against Perretta Packing Company and John and Victor 
Perretta jointly and severally and that a cease and desist order be 


entered against each of the Respondents. 


Q. And what is the basis for those recommendations? 
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A. Well, we took several things into consideration to come up with 
that recommendation. One is the gravity of the offense. Whether it was 
a one time or whether it was ongoing. We feel like it occurred at 
several different auction markets over several different periods. So, it 
wasn’t a one-time occurrence. 


We took into consideration the seriousness of the offense. The 
Packers & Stockyards Administration feels that failing to compete is a 
very serious violation of the Act. We feel that’s evident by what 
Congress did when they passed the Act in 1921. Generally, the Act is 
written in very broad terms. But they specifically prohibited this type 
practice in 202F whcre they said, “It is unlawful to apportion purchases 
or sales." 


We took into consideration that this is a repeat, a repeat serious 
violation on the part of the two Respondents. Each one has a previous 
Order against it for entering into a turn taking system. 


We took into consideration the size of the operations and their 
annual reports. We agreed that Utica is a larger firm. And when we 


looked at the last annual report that Utica filed, we feel like they can 
pay a $40,000 civil penalty and still be able to continue in business. 


Mr. Jones testified that the owners’ equity would be reduced I 
believe a quarter to a third over what was shown on that annual report. 
But even if it is reduced that amount, we feel like there is sufficient there 
to pay it. We would direct the judge’s attention on the annual report 
to look at the cash on hand. Also the other current assets that are 
shown in that column, the CDs and so forth. 


In Perretta’s case, we agree they are a smaller firm. Their 
owner’s equity is less, however, we feel it is sufficient to pay the penalty 
and continue in business. 


We considered — in taking the consideration of the two firms in 
size, both firms competed at the same markets that we’re concerned 
with and they purchased approximately the same number of livestock 
at those markets. 
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In addition, John and Victor Perretta participated directly in the 
buying process for Perretta Packing Company. 


We took into consideration the potential impact of this type 
violation on the livestock industry as a whole. We’re talking about $50 
billion industry. And we cannot afford to send the message to the 
industry that this type of practice is condoned. 


The Secretary of Agriculture has a mandate to stop this type of 
practice. And it is important that the industry understand that and that 
these type violations will be dealt with, with a severe sanction. 


The ALJ properly fulfilled his role by taking the testimony, above, and, 
examining it against the law, which the ALJ properly stated, as follows (Initial 
Decision at 12 (emphasis added)): 


The Packers and Stockyards Act provides that a penalty of up to 
$10,000 may be assessed for each violation of the Act. There were as 
many as thirty violations in this case. However, the Act (section 203(b) 
[; 7 U.S.C. § 193(b)]) further provides that in determining the penalty, 
"the Secretary shall consider the gravity of the offense, the size of the 
business involved, and the effect of the penalty on the person’s ability to 
continue in business." Another consideration is the Secretary’s policy of 
imposing a severe sanction for violations as a waming to others in the 
industry to deter them from engaging in similar violations. Spencer 
Livestock Commission Co., 46 Agric. Dec. 268 (1987) [, aff'd, 841 F.2d 
1451 (9th Cir. 1988)]. 


Complainant, as the Secretary’s advocate, thus has the burden of 
showing that it based its recommended penalty on the seriousness of 
the offense, the size of each respondent’s business, the effect of the 
recommended penalty on each respondent’s ability to continue in 
business, and deterrence. 


Thus, there is no question but that the complainant has fulfilled each of 
the criteria required under 7 U.S.C. § 193(b). However, the respondents’ 
appeals raise another issue, which should have no bearing, given the analysis, 
above, but which must be addressed, nonetheless. 
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In the final analysis, this proceeding revisits the issue (under Bosma) of 
who has the burden of proving a respondent can pay a civil penalty and 
remain in business. The Department has consistently taken the position that 
it has no burden of producing the evidence of respondents’ financial condition. 
That is, the Department considers Bosma (to the extent that that decision 
would require the Department to do that) to be erroneous. The Department’s 
position on this issue was recently set forth in detail in the Holt proceeding 
(In re Holt, 49 Agric. Dec. ___, slip op. at 16-22 (July 11, 1990) as follows: 


Finally, with respect to ability to pay, and the effect of a civil 
penalty on the ability of the respondents to continue to do business, it 
is the position of this Department that it is the responsibility of the 
respondents to come forward with some evidence indicating an inability 
to pay, or an inability to continue to do business. As stated in Jn re 
Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 463 (1987), aff'd on 
other grounds, 841 F.2d 1451 (9th Cir. 1988): 


With respect to the “effect of the penalty on the person’s 
ability to continue in business," the Department has always 
construed the Act as requiring a respondent to introduce 
evidence that a civil penalty would affect his ability to remain in 
business, if the respondent wished such factors considered. See, 
e.g., In re Com State Meat Co., 45 Agric. Dec. [995, 1031-32 
(1986)]; In re Holiday Food Services, Inc., 45 Agric. Dec. [1034, 
1046 (1986), remanded, 820 F.2d 1103 (9th Cir. 1987)]}; In re 
Saylor, 44 Agric. Dec. [2238, 2663 (1985)] (decision on remand); 
In re Trenton Livestock, Inc., 41 Agric. Dec. 1965, 1982 (1982); 
In re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 173 
(1980). However, in Bosma v. USDA, 754 F.2d 804 (9th Cir. 
1984), the court held that the Department has the burden of 
producing evidence as to the size of the business involved and 
the effect of the penalty on the person’s ability to continue to do 
business. 


We believe that the Bosma decision is erroneous, in this 
respect, for the reasons set forth in the Department’s petition 
for rehearing in Bosma, which is set forth as an appendix to this 
decision [, but the Department’s petition for rehearing is not 
included as an appendix to the present decision].? 
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*Accord In re Upton, 44 Agric. Dec. 1936, 1959-60 (1985); In 
re Peterman, 42 Agric. Dec. 1848, 1850 (1983), aff'd on other 
grounds, 770 F.2d 888 (10th Cir. 1985) (respondent allegedly 
unable to pay $20,000 civil penalty should have introduced 
evidence to that effect at hearing). 


The Department’s petition for rehearing in Bosma is not included 
as an appendix to the present decision inasmuch as complainant’s 
appeal in this case is based in large part on that petition for rehearing. 
I agree fully with those views, which are stated as follows 
(Complainant’s Appeal at 4-12): 


1. The Bosma decision is erroneous in requiring the 
complainant to introduce evidence of a respondent’s ability to 


pay. 


The requirement that, with regard to the imposition of a civil 
penalty, the Secretary consider a respondent’s ability to pay and 
to continue to do business, simply provides respondents with the 
opportunity to present evidence through which they seek to 
mitigate a civil penalty. This has been the Secretary’s unbroken 
interpretation of this provision since the inception of the Act 
nearly twenty years and several hundred enforcement cases ago. 
To treat the provision otherwise beggars the imagination and 
violates logic. First, only the respondent has such information; 
and second, the Secretary can issue an order putting a violator 
out of the horse business. The nature of the regulatory scheme 
under the Act makes a person’s financial resources irrelevant to 
the violations charged, i.e. entering, showing or selling a sore 
horse. Therefore, to require the Secretary to subpoena such 
material, which is otherwise wholly unrelated to the case, could 
have an adverse impact on a respondent’s privacy. Moreover, 
the Secretary does not have the resources or expertise to 
conduct an in-depth review of a respondent’s ability to pay. The 
Secretary can, however, via the Judicial Officer or the 
Administrative Law Judge, make an equitable review of financial 
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information provided by a respondent in an effort to reduce a 
civil penalty. 


The more significant proof that the Secretary’s interpretation 
is correct is that the statute provides that the Secretary may 
disqualify a trainer or owner from participating in shows and 
thereby put him or her out of business (15 U.S.C. 1825(c)). In 
this context it is important to remember that we are considering 
a penalty, not a fee. The issue does not arise unless someone 
has been found, following a hearing, to have violated a remedial 
statute passed by Congress to solve a known problem. The 
Bosma Court would have the complainant meet the sort of 
burden that would be expected in setting some sort of neutral 
fees to operate a business. The Secretary’s interpretation, on 
the other hand, is consistent with providing a proved violator an 
opportunity to have mitigating evidence considered in assessing 
a civil penalty. 


The Bosma court seemed to base its decision on an analysis 
of section 7(c) of the Administrative Procedure Act (APA) 


(5 U.S.C. 556(d)). We believe that that analysis is seriously 
flawed. 


Section 7(c) of the APA provides that: “Except as otherwise 
provided by statute, the proponent of a rule or order has the 
burden of proof." This provision refers to the burden of going 
forward with evidence rather than the burden of persuasion. 
N.L.R.B. v. Transportation Management Corp., 103 S. Ct. 2469, 
2475 n. 7 (1983). The Bosma Court’s allocation of the burden 
of going forward with evidence in this case conflicts with a 
Seventh Circuit interpretation of a similar penalty provision, 
with the Bosma Court’s prior allocations of the burden of 
production, and is contrary to the plain meaning of APA section 
7(c), its legislative history and consistent interpretation. The 
ruling also fails to give deference to the agency’s interpretation 
of the statute it administers. 


A. The purpose of APA section 7(c) is only to restate the 
traditional rule allocating the burden of proof. Atty. Gen. 
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Manual on the APA 75 (1947), quoting Sen. Comparative Print, 
June 1945 at 15; Environmental Defense Fund v. EPA, 548 F.2d 
998, 1004 (D.C. Cir. 1976); N.L.R.B. v. Mastro Plastics Corp., 
354 F.2d 170, 176 (2d Cir. 1965), cert. denied, 384 U.S. 972 
(1966). The traditional rule is that the burden of going forward 
normally falls on the party having knowledge of the facts. 
Environmental Defense Fund v. EPA, 548 F.2d 998, 1004 
(D.C.Cir. 1976); N.L.R.B.v. Mastro Plastics Corp., 354 F.2d 170, 
176 (2d Cir. 1965); United States v. New York, N.H. & H.R.R., 
355 U.S. 253, 256 n.5 (1957); Nealey v. Transportacion Maritima 
Mexicana, S.A., 662 F.2d 1275, 1280-81 (9th Cir. 1980); 9 
Wigmore, Evidence §2846 at 275 (3d Ed. 1940). As the Ninth 
Circuit explained in Nealey: 


"the ordinary rule . . ., based on consideration of fairness, 
does not place the burden upon a litigant of establishing 
facts peculiarly within the knowledge of his adversary." 


662 F.2d at 1280-81, quoting Campbell v. United States, 365 U.S. 
85, 96 (1961). The facts concerning the size of and effect on the 
violator’s business are “facts peculiarly within the knowledge of" 
the violator, such as Mr. Holt and Mr. Putman. Moreover, the 
violator is in the best position to explain the information. In 
light of these considerations, the Second Circuit in Mastro 
Plastics Corp., 354 F.2d at 176-77, ruled that under the APA, an 
employer who has been ordered to pay back wages by the 
N.L.R.B. is properly allocated the burden of producing evidence 
to show some necessary considerations, including whether the 
order would “work an undue economic hardship" or otherwise 
have an improper result. 354 F.2d at 176. The Bosma Court, 
without specifically mentioning the APA, follows this allocation 
of burden of proof in N.L.R.B. cases. See, e.g., Alfred M. Lewis, 
Inc. v. N.L.R.B., 681 F.2d 1154, 1156 (9th Cir. 1982); 
M Restaurants, Inc. v. N.L.R.B., 621 F.2d 336, 337 (9th Cir. 
1980). 


Moreover, as the Attorney General’s Manual states, supra, 
at 76, under APA section 7(c), an agency is permitted: 
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to draw such inferences or presumptions as the courts 
customarily employ, such as the failure to explain by a 
party in exclusive possession of the facts, or the 
presumption of continuance of a state of facts once 
shown to exist. 


Relying on this principle, the Seventh Circuit in Sellersburg 
Stone Co. v. Federal Mine Safety & H. Rev. Comm’n, 736 F.2d 
1147 (7th Cir. 1984), issued a decision which is in conflict with 
the instant decision. In Sellersburg Stone Co., the court upheld 
a penalty assessed under the Federal Mine Safety and Health 
Act, 30 U.S.C. 820(i), which -- like the Packers and Stockyards 
Act at issue in Bosma -- requires the agency to consider “the 
effect [of the penalty] on the operator’s ability to continue in 
business." Although the agency produced no evidence bearing 
on this factor, the court explained that "[i]n the absence of proof 
that the payment of civil penalties would adversely affect a 
company’s ability to stay in business, it is presumed that there 
would be no such effect." 736 F.2d at 1153 n.14. 


A presumption of size and ability to pay is particularly 
appropriate here. If the agency has the burden of producing 
financial and other information which the violator possesses, the 
violator could avoid or seriously delay imposition of a lawful 
penalty simply by refusing to furnish the information. 


B. Section 7(c) allocates the burden of production to “the 
proponent of a rule or order." 5 U.S.C. 556(d). The violator is 
the "proponent" of a ruling decreasing the penalty, the violator 
should have the burden of producing evidence on this question. 
The legislative history of APA section 7(c) explains: 


That the proponent of a rule or order has the burden of 
proof means not only that the party initiating the 
proceeding has the general burden of coming forward 
with a prima facie case but that other parties, who are 
proponents of some different rule, also for that purpose 
have a burden to maintain. 
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S. Doc. No. 248, 79th Cong. 2d Sess. 208, 270 (1946). 


In the analogous case of National Airlines, Inc. v. Civil 
Aeronautics Bd., 300 F.2d 711 (D.C. Cir. 1962), the petitioner, 
National Airlines, argued that the Civil Aeronautics Board failed 
to carry its burden of proof when it required the carrier to 
establish that it was economically infeasible for it to provide 
additional service to a community in need of such service. The 
District of Columbia Circuit concluded that the Board properly 
placed the burden of producing evidence about economic 
infeasibility upon the carrier on the ground that: “Economic 
infeasibility is more like an affirmative defense than an element 
of the Board’s case." 300 F.2d 170, 176 (2d Cir. 1965). 


Moreover, the penalty is not intended to be included within 
APA section 7(c)’s allocation of burden of production. The text 
of APA section 7(c), 5 U.S.C. 556(d), distinguishes sanctions, 
such as the penalty here, from "rules or orders." While the 
provision distinguishes among “rules,” “orders," and "sanctions," 
it is only "the proponent of a rule or order" -- and not the 
proponent of a sanction -- who “has the burden of proof."’ In 
addition, the standard of review for sanctions is 


"Section 7(c) later provides that "[a] sanction may not be 
imposed or a rule or order issued except on consideration of the 
whole record or parts thereof cited by a party and supported by 
evidence." 5 U.S.C. 556(d). The Packers [and Stockyards] Act 
civil penalty provision makes a similar distinction between an 
"order" and a "penalty." 7 U.S.C. 213(b). 


more deferential than the standard applied to factual findings 
made in on the record hearings. See, Butz v. Glover Livestock 
Comm’n Co., 411 U.S. 182 (1973). Thus, APA section 7(c) does 
not apply to the Packers and Stockyards or Horse Protection 
Acts’ civil penalty provisions. 
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C. Finally, the panel in the Bosma case erred in not deferring 
to the Secretary’s consistent interpretation of the statute he 
administers. See, e.g. Udall v. Tallman, 380 U.S. 1 (1965). Section 
7(c) of the APA applies "except as otherwise provided by statute." 
In the proceedings he conducts under the APA, the Secretary has 
consistently interpreted the Packers and Stockyards Act and Horse 
Protection Act civil penalty provisions to place the burden of 
production on the suspected violator to show that the size of its 
business or effect of the penalty on continuing to do business 
warrant a reduction in the penalty. Where the violator fails to 
produce evidence warranting a reduction, it is presumed that the 
facts warrant no reduction. See, e.g., In re Thomaston Beef & Veal, 
Inc., 39 Agric. Dec. 171, 173 (1980); In re Trenton Livestock Inc., 41 
Agric, Dec. 1965, 1989 (1982). The allocation of the burden of 
production about the size and economic stability of a violator’s 
business is, in the words of the APA, "otherwise provided by 
statute" due to the nature of the information required to be 
considered under the provisions of 7 U.S.C. 213(b). In addition, the 
legislative history of the Packers and Stockyard Act civil penalty 
provision supports the Secretary’s interpretation. While the House 
originally proposed a $100,000 maximum civil penalty per violation, 
the Senate rejected any civil penalty. The present statute reflects 
the compromise reached in conference which allows a relatively 
unintrusive $10,000 maximum civil penalty. H.Conf.Rep. No. 94- 
1391, 94th Cong. 2d Sess. 4, reprinted in [1976] U.S. Code Cong. & 
Admin. News at 2284-85. In the Horse Protection Act the penalty 
is a relatively tiny $2,000. Finally, the fact that other government 
agencies which enforce very similar statutory provisions also 
interpret those provisions in an identical manner, reinforces the 
appropriateness of deference in this case. 


Thus, I conclude that respondents had the burden of coming forward with 
some evidence indicating an inability to pay the requested civil penalties. But, 
in any event, complainant has fulfilled the requirements of 7 U.S.C. § 193(b), 
based upon the annual reports of both respondents. The sanctions imposed 
upon respondents, respectively, pursuant to the Department’s severe sanction 
policy, are appropriate. Although the amounts set by the ALJ are different 
than those recommended by complainant, I find that the ALJ’s reasons for the 
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changes are well supported and reasonable, and, therefore, I deny 
complainant’s cross-appeal as to the Perrettas. 

However, some of the financial information made available to the Judicial 
Officer on appeal was not before the ALJ, and it may be that respondents’ 
post-hearing respective financial situations have deteriorated. Although I have 
determined that this information does not affect the level of the civil penalties 
herein, I have carefully considered it. As pointed out in Holt, supra, financial 
information submitted by a respondent is considered for the purpose of 
determining respondent’s ability to continue in business after paying, or the 
ability to pay, the civil penalty. Such information can be the basis for 
mitigation of a civil penalty. Upon consideration of the probability of 
somewhat changed and worsened financial circumstances, the civil penalties 
assessed both respondents will be paid over a 4-year period, respectively. See 
e.g., In re Britton Bros., Inc., 48 Agric. Dec. __, slip op. at 37 (Apr. 18, 1989) 
($10,000 payable over 4 years); In re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 464 (1987), aff'd, 841 F.2d 1451 (9th Cir. 1988); In re Welch, 45 
Agric. Dec. 1932, 1955 (1986) ($10,000 payable over 3 years); and Jn re Mid- 
West Veal Distributors, 43 Agric. Dec. 1124, 1155-56 (1984) ($50,000 payable 
over 6 years). 

There is one additional item, which was correctly decided by the ALJ, but 


which deserves some comment. The Perrettas’ appeal (Appeal Petition, p. 1 


{ 3 (Apr. 5, 1990)) argues that the ALJ erroneously overruled objections to 
opinion testimony of the P&S sanction witness, Tommy Morris (Tr. 355-58). 


I have carefully considered this argument and I find that the witness was 
properly qualified as an expert, and gave proper expert testimony. The 
argument is without merit, and the ALJ’s rulings are affirmed. 

For the foregoing reasons, the following order is issued. 


Order 


Respondent Utica Veal Company, Inc., its officers, directors, agents and 
employees, and respondent Perretta Packing Company, Inc., its officers, 
directors, agents and employees, and the individual respondents Victor 
Perretta and John Perretta, their agents and employees, directly or indirectly 
through any corporate or other device, shall cease and desist from: 

1. Agreeing or otherwise arranging with others to refrain from bidding on 
calves or other livestock against any competitive calf or livestock buyer; and 

2. Taking turns with others in buying of calves or other livestock at 
auctions or other livestock markets. 
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In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
respondent Utica Veal Company, Inc., is assessed a civil penalty of $80,000, 
to be paid as further provided, below. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
respondents Perretta Packing Company, Inc., Victor Perretta and John 
Perretta are jointly and severally assessed a civil penalty of $20,000, to be paid 
as further provided, below. 

Provided, however, That the respective civil penalties shall be paid over a 
4-year period in equal annual installments of one-fourth of the total amount, 
with the first annual payment due on the 60th day after service of this order 
on the respective respondent (or such date as a court may set after appeal of 
this order to Federal court), and each payment thereafter due on the 
anniversary of that day of the next year. The civil penalties are to be paid by 
checks made payable to the Treasurer of the United States, and mailed to the 
Assistant General Counsel, Trade Practices Division, Office of the General 
Counsel, Room 2446-South, United States Department of Agriculture, 
Washington, D.C. 20250-1400. If complainant advises respondent(s) that any 
check was returned unpaid because of insufficient funds or any other reason, 
all future annual payments shall be by certified check(s). 

The cease and desist provisions of this order shall become effective on the 
day after service of this order. 


In re: UTICA VEAL CO., INC., PERRETTA PACKING CO., INC., VICTOR 
PERRETTA, JOHN PERRETTA, and VICTOR C. LEONE, SR. 

P&S Docket No. D-89-57. 

Order Modifying Decision and Order as to Utica Veal Co., Inc. filed 
December 5, 1990. 


Peter V. Train, for Complainant. 
S. J. Capecelatrol, Utica, NY, for Respondent Utica Veal Co., Inc. 
Order issued by Donald A. Campbell, Judicial Officer. 


Having reviewed the stipulation filed by complainant and respondent Utica 
Veal Company, Inc., the decision and order previously issued is hereby 
modified, with the consent of the parties, insofar as it pertains to the civil 
penalty assessed against Utica Veal and the method of payment thereof as 
follows: 

At page 31, the civil penalty against Utica Veal shall be changed to read: 
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"In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
respondent Utica Veal Company, Inc., is assessed a civil penalty of $60,000.00, 
to be paid upon entry of this modified order.” 

The decision and order shall remain unchanged in all other respects. 
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MISCELLANEOUS ORDERS 


In re: LOUIE ARGOE. 
P&S Docket No. 6618. 
Supplemental Order filed July 11, 1990. 


Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Supplemental Order issued by Edwin S. Bernstein, Administrative Law Judge. 


On December 10, 1985, an order was issucd in the above-captioned matter, 
which, inter alia, prohibited respondent from opcrating subject to the Act until 
such time as he complies fully with the registration and bonding requirements 
under the Act and the regulations. 

Respondent has now demonstrated that he is in full compliance with such 
registration and bonding requirements. Accordingly, 

IT IS HEREBY ORDERED that the prohibition provision of the order 
issued December 10, 1985, is terminated. The order shall remain in full force 
and effect in all other respects. 


In re: WILLIAM BARNES and BARNEY BARNES. 
P&S Docket No. D-89-41. 
Supplemental Order with Respect to William Barnes filed July 23, 1990. 


Peter V. Train, for Complainant. 
Richard A. Pluimer, Belle Forche, SD, for Respondents. 
Supplemental Order issued by Edwin S. Bernstein, Administrative Law Judge. 


On December 4, 1989, an order was issued in the above-captioned matter, 
which, inter alia, prohibited respondent William Barnes from registering as a 
market agency or dealer to engage in business subject to the Act for a period 
of five years and thereafter until he is registered and bonded in accordance 
with the Act, provided, however, that such order could be modified after the 
expiration of six months to permit the salaried employment of respondent 
William Barnes by another registrant under the Act. 
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Respondent William Barnes has now applied for modification of the order 
to permit his salaried employment by St. Onge Livestock Company, a 
registrant under the Act. Accordingly, 

IT IS HEREBY ORDERED that the prohibition provision of the order 
issued December 4, 1989, is modified to permit the salaried employment of 
respondent William Barnes by St. Onge Livestock Company. The order shall 
remain in full force and effect in all other respects. 


In re: WILLIAM Y. JOHNSON. 
P&S Docket No. D-89-107. 
Supplemental Order filed September 21, 1990. 


Peter V. Train, for Complainant. 
Respondent, Pro se. 
Supplemental Order issued by Edwin S. Bernstein, Administrative Law Judge. 


On November 21, 1989, an order was issued in the above-captioned matter, 
which, inter alia, suspended respondent as a registrant under the Act for a 
period of five years with the proviso that a supplemental order could be issued 
after the expiration of 120 days to permit the salaried employment of 
respondent by another registrant. 

Respondent is now a salaried employee of A. W. Cherry, Bowling Green, 
Kentucky, a registrant under the Act. The 120 day period of definite 
suspension has expired. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued November 21, 1989, is modified to permit the salaried employment of 
respondent by A. W. Cherry. The order shall remain in full force and effect 
in all other respects. 
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In re: MIKE ROBERTSON, d/b/a ROBERTSON HORSE SALES. 
P&S Docket No. 6945. 
Supplemental Order filed October 22, 1990. 


Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Supplemental Order issued by Donald A. Campbell, Judicial Officer. 


On May 27, 1988, an order was issued in the above-captioned matter, 
which, inter alia, suspended respondent as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 

Respondent has now obtained his bond in full compliance with the bonding 
requirements. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued May 27, 1988, is terminated. The order shall remain in full force and 
effect in all other respects. 


In re: RAY F. ANDERSON. 
P&S Docket No. 6115. 
Supplemental Order filed November 2, 1990. 


Peter V. Train, for Complainant. 
Respondent, Pro se. 
Supplemental Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


On August 4, 1983, an order was issued in the above-captioned matter, 
which, inter alia, suspended respondent as a registrant under the Act for a 
period of 30 days and thereafter until such time as he complies fully with the 
registration and bonding requirements under the Act and the regulations. 

Respondent has now demonstrated that he is in full compliance with such 
registration and bonding requirements. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued August 4, 1983, is terminated. The order shall remain in full force and 
effect in all other respects. 
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In re: GEORGE O. DURFLINGER, JR. 
P&S Docket No. D-90-48. 
Supplemental Order filed November 29, 1990. 


John J. Casey, for Complainant. 
Respondent, Pro se. 
Supplemental Order issued by Edwin S. Bernstein, Administrative Law Judge. 


On August 2, 1990, an order was issued in this matter which, inter alia, 
suspended respondent as a registrant under the Act until such time as he 
demonstrates that he is in full compliance with the bonding requirements 
under the Act and the regulations. 

Respondent is now in full compliance with such requirements. 
Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued on August 2, 1990, is terminated. The order will remain in full force 
and effect in all other respects. 


In re: J. C. LOGAN, JR., and JIMMY LOGAN, d/b/a JIMMY LOGAN 
LIVESTOCK. 

P&S Docket No. 5915. 

Supplemental Order with Respect to Jimmy Logan filed December 28, 1990. 


Peter V. Train, for Complainant. 
Respondents, Pro se. 
Supplemental Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


On February 19, 1982, an order was issued in the above-captioned matter, 
which, inter alia, suspended respondent Jimmy Logan as a registrant under the 
Act for a period of 60 days and thereafter until he demonstrates that he is no 
longer insolvent. 

Respondent Jimmy Logan has demonstrated that he is now solvent. 
Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued February 19, 1982, as it pertains to Jimmy Logan, is terminated. The 
order shall remain in full force and effect in all other respects. 
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PACKERS AND STOCKYARDS ACT 


DEFAULT DECISIONS 


In ree WYOMING SUPREME BEEF CO., W. E. SHAIN, and HAROLD J. 
TUMA. 

P&S Docket No. D-89-88. 

Decision and Order as to Wyoming Supreme Beef Co. filed July 20, 1990. 


Failure to file an answer - Extensions of credit allowed without obtaining written waivers of 
trust rights - Failure to pay full purchase price. 


Peter V. Train, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the financial condition of the 
corporate respondent does not meet the requirements of the Act and that the 
respondents wilfully violated the Act. 

Copies of the Complaint and Notice of Hearing and the Rules of Practice 
(7 C.F.R. §§ 1.130 et seg.) governing proceedings under the Act were served 
upon respondents by certified mail. Respondents were informed in a letter 
of service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the Complaint and Notice of Hearing. 

Respondent Wyoming Supreme Beef Company has failed to file an answer 
within the time prescribed in the Rules of Practice, and the material facts 
relevant to respondent Wyoming Supreme Beef Company alleged in the 
Complaint and Notice of Hearing, which are admitted by respondent 
Wyoming Supreme Beef Company’s failure to file an answer, are adopted and 
set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. (a) Wyoming Supreme Beef Company, hereinafter referred to as the 
corporate respondent, is a Wyoming corporation whose business mailing 
address is Post Office Box 176, Gering, Nebraska 69341. 

(b) The corporate respondent was, at all times material herein: 

(1) Engaged in the business of purchasing livestock in commerce for 
purposes of slaughter; and 

(2) A packer within the meaning of and subject to the provisions of the 
Act. 

2. As set forth in paragraph II of the Complaint and Notice of Hearing, 
respondent Wyoming Supreme Beef Company’s current liabilities exceed its 
current assets. 

3. On December 10, 1987, the corporate respondent was notified that the 
producer agreements pursuant to which it intended to purchase livestock 
which provided that the corporate respondent would have 21 days to pay for 
its purchases constituted extensions of credit and that respondent should 
therefore obtain from the producers written waivers of their trust rights under 
section 206. 

4. The corporate respondent, notwithstanding the above-referenced notice, 
continued to purchase livestock pursuant to its producer agreements without 
informing the producers of the existence of this statutory trust provision and 
that by extending credit they were jeopardizing their rights to participate in 
the trust. 

5. (a) The corporate respondent, in connection with its operations subject 
to the Act, on or about the dates and in the transactions set forth in 
paragraph IV of the Complaint and Notice of Hearing, purchased livestock 
and failed to pay, when due, the full purchase price of such livestock. 

(b) As of June 15, 1989, there remained unpaid $196,719.73 for these 
purchases. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, the corporate 
respondent’s financial condition does not meet the requirements of the Act 
(7 U.S.C. § 204). 

By reason of the facts found in Findings of Fact 3 and 4 herein, the 
corporate respondent has wilfully violated section 202(a) of the Act (7 U.S.C. 
§ 192(a)). 
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By reason of the facts found in Finding of Fact 5 herein, the corporate 
respondent has wilfully violated sections 202(a) and 409 of the Act (7 U.S.C. 
§§ 192(a), 228b). 


Order 


Respondent Wyoming Supreme Beef Company, its successors, officers, 
directors, agents and employees, directly or indirectly through any corporate 
or other device, in connection with its business subject to the Act, shall cease 
and desist from: 

1. Purchasing livestock in commerce while insolvent, i.e., while current 
liabilities exceed current assets, unless respondents pay the full purchase price 
of the livestock at the time of purchase in U.S. currency, by cashier’s check or 
wire transfer; 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Failing to pay for its livestock purchases; and 

4. Purchasing livestock on credit without first informing the seller that 
cash sellers of livestock are entitled to trust protection under section 206 of 
the Act and obtaining a written waiver of the seller’s trust rights. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final September 3, 1990.-Editor] 
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In re: JAMES POWELL. 
P&S Docket No. D-90-59. 
Decision and Order filed July 24, 1990. 


Failure to file an answer - Failure to maintain adequate bond. 


Edward M. Silverstein, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. §§ 202.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were personally served upon 
respondent. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) James Powell, hereinafter referred to as the respondent, is an 
individual trading as Powell’s Livestock whose business mailing address is 
R.D. #4, Box 290, Punxsutawney, Pennsylvania 15767. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 

2. Respondent was notified by the Packers and Stockyards Administration 
by certified mail received January 3, 1990, that the $10,000.00 surety bond 
which he maintained to secure the performance of his livestock obligations 
under the Act would terminate on January 25, 1990, and that it was necessary 
to obtain adequate bond coverage or its equivalent before continuing his 
livestock operations subject to the Act. Notwithstanding such notice, 
respondent has continued to engage in the business of a dealer without 
maintaining an adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 of the complaint, 
respondent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


James Powell, directly or through any corporate or other device, his 
successors and assigns, shall cease and desist from engaging in business in any 
capacity for which bonding is required under the Packers and Stockyards Act, 
as amended and supplemented, and the regulations, without filing and 
maintaining an adequate bond or its equivalent, as required by the Act and 
the regulations. 

Respondent is suspended as a registrant under the Act until such time as 
he complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final September 4, 1990.-Editor] 
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In re: JAMES POWELL. 
P&S Docket No. D-90-59. 
Supplemental Order filed September 24, 1990. 


Andrew Y. Stanton, for Complainant. 


Respondent, Pro se. 
Supplemental Order issued by James W. Hunt, Administrative Law Judge. 


On July 24, 1990, an order was issued in the above-captioned matter, 
which, inter alia, suspended respondent as a registrant under the Act until 
such time as he complies fully with the registration and bonding requirements 
under the Act and the regulations. 

Respondent has now demonstrated that he is in full compliance with such 
registration and bonding requirements. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued July 24, 1990, is terminated. The order shall remain in full force and 
effect in all other respects. 


In re: DAVE’S QUALITY VEAL CORP. 
P&S Docket No. D-90-20. 
Decision and Order filed September 26, 1990. 


Failure to file an answer - Failure to maintain an adequate bond. 


Ben E. Bruner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent wilfully violated the 
Act and the regulations promulgated thereunder (9 C.F.R. §§ 201.1 et seq.). 

Copies of the Complaint and Notice of Hearing and the Rules of Practice 
(7 C.F.R. §§ 1.130 et seg.) governing proceedings under the Act were served 
upon respondent by certified mail. Respondent was informed in a letter of 
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service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Dave’s Quality Veal Corporation, hereinafter referred to as the 
respondent, is a corporation organized and existing under the laws of the State 
of New York. Respondent’s business address is 425 West 13th Street, New 
York, New York 10014. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 
(2) A packer within the meaning and subject to the provisions of the 
Act. 
(c) Respondent’s average annual purchases of livestock exceed 
$500,000.00. 

2. Respondent was notified by certified mail sent October 11, 1989, that 
it was required to maintain a surety bond or its equivalent in the amount of 
$140,000.00 to secure the performance of its livestock obligations under the 
Act. Notwithstanding such notice, respondent has continued to engage in the 
business of a packer without maintaining an adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent has 
wilfully violated section 202(a) of the Act (7 U.S.C. § 192(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 
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Order 


Dave’s Quality Veal Corporation, its agents and employees, directly or 
through any corporate or other device, in connection with its operations as a 
packer subject to the Act, shall cease and desist from purchasing livestock for 
slaughter without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
respondent is hereby assessed a civil penalty in the amount of Seven Thousand 
Dollars ($7,000.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final November 5, 1990.-Editor] 


In re: RICHARD J. KRAMER. 
P&S Docket No. D-90-40. 
Decision and Order filed August 23, 1990. 


Failure to file an answer - Issued checks without sufficient funds available - Failure to pay full 
purchase price. 


Ben E. Bruner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
regular mail after attempted scrvice by certified mail was unsuccessful. 
Respondent was informed in a letter of service that an answer should be filed 
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pursuant to the Rules of Practice and that failure to answer would constitute 
an admission of all the material allegations contained in the complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Richard J. Kramer, hereinafter referred to as the respondent, is an 
individual whose mailing address is P.O. Box 863, Lake Stevens, Washington 
98258. 

(b) The respondent, at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(2) Engaged in the business of buying livestock, in commerce, on 
a commission basis for the accounts of others; and 

(3) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account and as a market agency 
to buy livestock in commerce for the accounts of others. 

2. (a) Respondent, in connection with his operations subject to the Act, 
on or about the dates and in the transactions set forth in paragraph II(a) of 
the complaint, purchased livestock and in purported payment issued checks 
which were returned unpaid by the bank upon which they were drawn because 
the respondent did not have sufficient funds on deposit and available in the 
account upon which such checks were drawn to pay such checks when 
presented. 

(b) Respondent, in connection with his operations subject to the Act, 
on or about the dates and in the transactions set forth in paragraph II(a) of 
the complaint, and in the transactions set forth in paragraph II(b) of the 
complaint, purchased livestock and failed to pay, when due, the full purchase 
price of such livestock. 

(c) As of February 26, 1990, there remained unpaid a total of 
$12,511.78. 
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Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent has 
wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 213(a), 228b). 


Order 


Respondent Richard J. Kramer, his agents and employees directly or 
indirectly through any corporate or other device, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without having 
sufficient funds on deposit and available in the account upon which such 
checks are drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

The respondent is suspended as a registrant under the Act for a period of 
five (5) years. At any time after 120 days of this suspension have been served, 
this order may be modified to allow for the salaried employment of the 
respondent. Upon application to the Packers and Stockyards Administration, 
the suspension may be terminated after 120 days of the suspension have been 
served, provided that the debts identified in paragraph II(c) of the complaint 
have been satisfied. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final November 13, 1990.-Editor] 


In re: MATTES LIVESTOCK AUCTION, INC., and PHILIP MATTES, JR., 
d/b/a R or M CATTLE CO. 

P&S Docket No. D-90-50. 

Decision and Order filed October 11, 1990. 


Failure to file an answer - Failure to maintain adequate bond - Excess of current liabilities over 
current assets - Failure to deposit an amount equal to proceeds received from sale - Misuse of 
custodial funds - Failure to maintain and keep records. 
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Julie Cook, for Complainant. 
John J. Nikolay, Abbotsford, WI, for Respondents. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondents wilfully violated the Act and the 
regulations promulgated thereunder (9 C.F.R. §§ 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondents by 
certified mail. Respondents were informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure to 
answer would constitute an admission of all the material allegations contained 
in the complaint. 

Respondents have failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 


admitted by respondents’ failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Mattes Livestock Auction Market, Inc., hereinafter referred to as 
the corporate respondent, is a corporation organized and existing under the 
laws of the State of Wisconsin. Its business mailing address is Route #3, 
Thorp, Wisconsin 54771. 

(b) The corporate respondent is, and at all times material herein was: 
1. Engaged in the business of conducting and operating Mattes 
Livestock Auction Market, Inc., stockyard, a posted stockyard under the Act; 
2. Engaged in the business of a dealer buying and selling livestock 
in commerce for its own account; 
3. Engaged in the business of a market agency selling livestock in 
commerce on a commission basis; and 
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4. Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for its own account and as a market agency to 
sell livestock in commerce on a commission basis. 

(c) Philip Mattes, Jr., doing business as R or M Cattle Company, 
hereinafter referred to as the individual respondent, is an individual whose 
business mailing address is Route #3, Thorp, Wisconsin 54771. 

(d) The individual respondent is, and at all times material herein was: 

1. In combination with his mother, Elmira Mattes, owner of one 
hundred percent of the stock of the corporate respondent; 

2. Manager of the corporate respondent; 

3. Engaged individually in the business of a dealer buying and 
selling livestock; and 

4. An inactive registrant under the Act. 

2. Commencing July 24, 1985 and continuing until at least February 13, 
1990, the individual respondent Philip Mattes, Jr. engaged in the business of 
a dealer, buying and selling livestock for his own account, without maintaining 
an adequate bond or its equivalent as required by the Act and the regulations. 

3. (a) As of July 31, 1989, the corporate respondent’s current liabilities 
exceeded its current assets. As of that date, the corporate respondent had 
current liabilities totalling $81,695.15 and current assets totalling $51,108.39 
resulting in an excess of current liabilities over current assets of $30,586.76. 

(b) As of November 30, 1989, the corporate respondent’s current 
liabilities exceeded its current assets. As of that date, the corporate 
respondent had current liabilities totalling $148,389.00 and current assets 
totalling $119,140.03, resulting in an excess of current liabilities over current 
assets of $29,248.97. 

(c) The corporate respondent’s current liabilities presently exceed its 
current assets. 

4. During the period of July 31, 1989 through November 30, 1989, the 
corporate respondent, under the direction, management and control of the 
individual respondent, engaged in the business of a market agency selling 
livestock on a commission basis, and of a dealer buying and selling livestock 
for its own account, notwithstanding the fact that its current liabilities 
exceeded its current assets. 

5. (a) As of August 31, 1989, the corporate respondent, under the 
direction, management, and control of the individual respondent, had 
outstanding checks drawn on its Custodial Account for Shippers’ Proceeds 
(hereinafter “custodial account") in the amount of $140,713.60 and had to 
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offset such checks against a balance in the custodial account of $38,607.58 and 
proceeds receivable of $30,132.14, resulting in a deficiency of $71,973.88. 

(b) As of November 21, 1989, the corporate respondent, under the 
direction, management and control of the individual respondent, had 
outstanding checks drawn on its custodial account in the amount of 
$188,856.53 and had to offset such checks against a negative balance in the 
custodial account of $11,203.97 and proceeds receivable of $104,761.05, 
resulting in a deficiency of $95,299.45. 

(c) As of November 30, 1989, the corporate respondent, under the 
direction, management and control of the individual respondent, had 
outstanding checks drawn on its custodial account in the amount of 
$147,649.48 and had to offset such checks against a balance in the custodial 
account of $18,265.61 and proceeds receivable $56,930.83, resulting in a 
deficiency of $72,453.04. 

(d) Such shortages were due, in part, to the failure of the respondents 
to deposit in the custodial account, within the time prescribed by the 
regulations, an amount equal to the proceeds receivable from the sale of 
consigned livestock. 

6. The corporate respondent, under the direction, management and 
control of the individual respondent, engaged in unfair and deceptive practices 
in that on the dates and in the amounts set forth in paragraph VI of the 
complaint, respondents misused custodial funds by writing checks on the 
custodial account in purported payment of the net proceeds from the sale of 
consigned livestock when in fact no livestock were consigned or sold. Account 
shortages (see paragraph V) were due, in part, to this misuse of custodial 
funds. 

7. The corporate respondent, under the direction, management and 
control of the individual respondent, failed to keep and maintain records 
which fully and accurately disclosed the true nature of their operations subject 
to the Act, in that respondents failed to keep and maintain invoices, sales 
slips, and a purchase and sales journal. 


Conclusions 
By reason of the facts found in Finding of Fact 1 herein, the individual 


respondent, Philip Mattes, Jr., is the alter ego of the corporate respondent, 
Mattes Livestock Auction Market, Inc. 
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By reason of the facts found in Finding of Fact 2 herein, respondent Philip 
Mattes, Jr. wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)) and 
sections 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 

By reason of the facts found in Finding of Fact 3 herein, the corporate 
respondent’s financial condition does not meet the requirements of the Act (7 
US.C. § 204). 

By reason of the facts found in Finding of Fact 4 herein, the respondents 
wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)). 

By reason of the facts found in Finding of Fact 5 herein, respondents 
wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. §§ 208, 213(a)) 
and section 201.42 of the regulations (9 C.F.R. § 201.42). 

By reason of the facts found in Finding of Fact 6 herein, respondents 
wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. §§ 208, 213(a)) 
and section 201.42 of the regulations (9 C.F.R. § 201.42). 

By reason of the facts found in Finding of Fact 7 herein, the respondents 
have violated section 401 of the Act (7 U.S.C. § 221). 


Order 


Respondent Mattes Livestock Auction Market, Inc., its officers, directors, 
agents and employees, successors and assigns, directly or through any 
corporate or other device, and respondent Philip Mattes, Jr., directly or 
through any corporate or other device, shall cease and desist from: 

1. Engaging in business subject to the Act while current liabilities exceed 
their current assets. 

2. Failing to deposit in their Custodial Account for Shippers’ Proceeds, 
within the times prescribed in Section 201.42 of the regulations (9 C.F.R. § 
201.42), amounts equal to the outstanding proceeds receivable due from the 
sale of consigned livestock; 

3. Failing to otherwise maintain the Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of Section 201.42 of the 
regulations (9 C.F.R. § 201.42); and 

4. Using funds received from the sale of consigned livestock for purposes 
of their own or for any purpose other than payment to consignors of the 
amount due from the sale of their livestock and the payment of lawful 
marketing charges. 

In addition, respondent Philip Mattes, Jr., directly or indirectly through any 
corporate or other device, shall cease and desist from engaging in business in 
any capacity for which bonding is required under the Packers and Stockyards 
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Act, as amended and supplemented, and the regulations, without filing and 
maintaining a reasonable bond or its equivalent, as required by the Act and 
the regulations. 

Respondents shall keep and maintain accounts, records and memoranda 
which fully and accurately disclose the true nature of all transactions involved 
in their business subject to the Packers and Stockyards Act, including, but not 
limited to, (1) invoices, (2) sales slips, and (3) a purchase and sales journal. 

Respondent Mattes Livestock Auction Market, Inc. and Philip Mattes, Jr., 
are suspended as registrants under the Act for a period of 28 days and 
thereafter until it is demonstrated that Mattes Livestock Auction Market, Inc. 
is solvent and that the shortage in its Custodial Account for Shippers’ 
Proceeds has been eliminated. When respondents demonstrate the solvency 
of Mattes Livestock Auction Market, Inc. and the elimination of the custodial 
account deficiency, a supplemental order will be issued in this proceeding 
terminating this suspension after the expiration of the 28-day period. 

Respondent Philip Mattes, Jr., is suspended as an individual registrant 
under the Act until adequate bond is obtained. When respondent Philip 
Mattes, Jr., demonstrates that he has obtained adequate bond, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
respondent Philip Mattes, Jr. is assessed a civil penalty in the amount of Two 
Thousand Seven Hundred Fifty Dollars ($2,750.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final November 21, 1990.-Editor] 
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In re: BOB MCMACKIN and FRED WILLIAMS, d/b/a GLENROCK 
LIVESTOCK EXCHANGE. 

P&S Docket No. D-90-66. 

Decision and Order as to Fred Williams filed October 15, 1990. 


Failure to file an answer - Issued checks without sufficient funds - Failure to pay full purchase 
price. 


Mary K. Hobbie, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondents wilfully violated the Act. 

Copies of the complaint and Rules of Practice (7 C.F.R. §§ 1.130 et seq.) 
governing proceedings under the Act were served upon respondents by 
certified mail. Respondents were informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure to 
answer would constitute an admission of all the material allegations contained 
in the complaint. 

Respondent Fred Williams has failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts relevant to 
respondent Fred Williams alleged in the complaint, which are admitted by 
respondent Fred Williams’ failure to file an answer, are adopted and set forth 
as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Fred Williams, hereinafter referred to as respondent Williams, is 
a partner doing business as Glenrock Livestock Exchange. Respondent’s 
business mailing address is P.O. Box 278, Glenrock, Wyoming 82637. 
(b) Respondent Williams is, and at all times material herein was: 
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(1) Engaged in the business of conducting and operating the 
Glenrock Livestock Exchange stockyard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 

(2) Engaged in the business of buying and selling livestock in 
commerce for his own account, and selling livestock in commerce on a 
commission basis at the stockyard; and 

(3) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account, and as a market agency 
to furnish stockyard services and sell livestock in commerce on a commission 
basis. 

2. Respondent Williams, doing business as Glenrock Livestock Exchange, 
in connection with his business as a dealer and market agency, on or about 
the dates and in the transactions set forth in paragraph II of the complaint, 
purchased livestock and in purported payment therefor issued checks which 
were returned unpaid by the bank on which they were drawn because 
respondent Williams did not have and maintain sufficient funds on deposit and 
available in the account on which such checks were drawn to pay the checks 
when presented. 

3. (a) On or about the dates and in the transactions set forth in paragraph 
II of the complaint, respondent Williams purchased livestock and failed to pay, 
when due, the full purchase price of such livestock. 

(b) As of February 15, 1990, there remained unpaid by respondent 
Williams a total of at least $82,707.70 for the livestock purchases set forth in 
paragraph II of the complaint. 


Conclusions 


By reason of the facts found in Findings of Fact 2 and 3 above, respondent 
Williams willfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 
213(a), 228b). 


Order 


Respondent Fred Williams, his agents and employees, directly or through 
any corporate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without having 
sufficient funds on deposit and available in the account upon which such 
checks are drawn to pay such checks when presented; 
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2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

In accordance with 7 U.S.C. § 204 of the Act, respondent Fred Williams 
is suspended from doing business as a dealer, market agency or stockyard for 
a period of five years, provided that upon demonstration by respondent Fred 
Williams that all unpaid livestock sellers have been paid, a supplemental order 
may be issued terminating this suspension after the expiration of 150 days and 
provided further that this order may be modified after 150 days to permit the 
salaried employment of respondent Fred Williams by another registrant. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final December 19, 1990.-Editor] 





CONSENT DECISIONS 


(Not published herein-Editor) 


PACKERS AND STOCKYARDS ACT 
Handy Packing Co. P&S Docket No. D-89-100. 7/6/90. 
Steve Lueck. P&S Docket No. D-90-2. 7/10/90. 
James R. Sease. P&S Docket No. D-90-2. 7/12/90. 
Republic Veal Boning Corp. P&S Docket No. D-89-99. 7/19/90. 
James J. Jacobsen. P&S Docket No. D-90-70. 7/20/90. 
Leonard Freis. P&S Docket No. D-90-6. 7/24/90. 


Spring Grove Livestock Exchange, Inc., John Morken and Edwin Morken. 
P&S Docket No. D-90-67. 7/24/90. 


George O. Durflinger, Jr. P&S Docket No. D-90-48. 8/2/90. 
Tom McAndrew. P&S Docket No. D-90-61. 8/3/90. 


Russell Thorp, June Thorp, and Gene Thorpe. P&S Docket No. D-89-66. 
8/9/90. 


Dominic Meoli, t/a Great Valley Meat Market. P&S Docket No. D-90-23. 
8/9/90. 


Mike Oliver. P&S Docket No. D-90-62. 8/17/90. 


Spring Grove Livestock Exchange, Inc., John Morken and Edwin Morken. 
P&S Docket No. D-90-67. 8/23/90. 


Richard J. Burgess. P&S Docket No. D-90-05. 8/24/90. 


Tashkent, Inc. P&S Docket D-90-34. 9/4/90. 
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D. L. McKiever, d/b/a McKiever Packing Co. P&S Docket No. D-90-53. 
9/10/90. 


Clark Buford Bait, Inc., d/b/a Clark Buford Cattle Co. P&S Docket No. 
D-90-78. 9/19/90. 


Ter Beest and Buwalda Stock Yards. P&S Docket No. D-89-103. 9/21/90. 
Pat O’Brien. P&S Docket No. D-89-103. 9/21/90. 

J. B. Richards. P&S Docket No. D-90-84. 9/24/90. 

Clyde Boyd. P&S Docket No. D-90-21. 10/17/90. 

Meyers Livestock, Inc. P&S Docket No. D-90-81. 10/19/90. 

Sam Stansberry, d/b/a Sam’s Livestock. P&S Docket No. D-90-60. 10/24/90. 


Edward W. Avila, Sr., d/b/a Avila Meat Co. P&S Docket No. D-90-95. 
11/7/90. 


NY Penn Veal, Inc., R. Gary Wright, and Deborah A. Wright. P&S Docket 
No. D-90-52. 11/15/90. 


J. W. Hooks, Jr. P&S Docket No. D-90-37. 11/21/90. 


Luke Spooner Cattle Co. and Luther E. Spooner, Jr. P&S Docket No. 
D-90-41. 11/21/90. 


George Hurst. P&S Docket No. D-91-1. 11/21/90. 


Roxford Foods, Inc. P&S Docket No. D-90-75. 11/28/90. 


Clifford Tutelian. P&S Docket No. D-90-75. 11/28/90. 


Bob McMackin. P&S Docket No. D-90-66. 12/4/90. 
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Greencastle Livestock Market, Inc. and Jeffrey S. Craig. P&S Docket No. 
D-90-69. 12/4/90. 


Johnny Hicks, d/b/a Magnolia Livestock Auction and Homer Livestock Sales. 
P&S Docket No. D-90-35. 12/6/90. 


Paige Packing Co., Inc. and Ralph Paige. P&S Docket No. D-90-54. 
12/10/90. 


William Foster. P&S Docket No. D-90-54. 12/14/90. 


W. E. Shain. P&S Docket No. D-89-88. 12/17/90. 


Lyndell Berry, d/b/a Berry Cattle Co. P&S Docket No. D-90-92. 12/19/90. 
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